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(b) In the case at bar, where it is found by both the courts that 
the testatriz did not intend to create a fee simple, and 
where there are explanatory words showing that she did 
intend to create a life estate and a remainder, the ruling 
in these cases, reaffirmed by the court below, necessitates 
holding this devise to constitute a life estate in the first 
takers and contingent remainder in the heirs of the body 
Oi GUWEP” oho 5 sce eo co OC ease eee eee 


| CID AUSIIMOUIN 65 SR ns ee ee er ene 


CITATIONS 


PAGE. 
Actna Life Ins. Co. v. Hoppin, 249 Ill. 406, 94 N. E, 669............ 64 
Allens Vaslinustees, WO: Wats: 02625 jess + cio eee nner os ek os 9 
Av te. ite edenr..-w6l, 30. Cad NS OS ete erea os cyclen ee see ee 62 
Archer Vaemlhison, 25e5pC. 235, 009s layman... sock 6. os «sles 83 
AmchamsCasemel ep: (Gbaey.:. 32.2 ovement es ee menace nc cee 56 
Agya. v. Homer 5 Matty O83)... 2.0.2 scimitar eo. csr etacs clones 42, 71 
Bird vy Gillkamy, 121 Ns Owe OMS Smee ECO ere eye cter <<. apc eletc cine 63 
Blateksitiong, vol. 2; po. WG. see cu erenereirtretetesie ccc cic othe <ueeeuniece tua 8 
Boeynaems v. Ah Leong, 21 Haw. 669, 242 U.S. 612...8, 14, 15, 27, 28, 82 
Bougiewms Wag Dichiotiany sieges oes ie ee eee ee vee se al 
Branca ow. iOMiikitaikeaic, oS: (dpi OOM arrest ae acs cc ones eee 3 42 
Brede’ v. thirst) National Bankes SWAMeeis ieee sas. le ee 79, 80 
Brown: va Blige, S3 ulssy. 4etUk . vac Meee fe cite cas eee ness oe 36 
Browne v. Holme, 2 Win. BI. 777, 96 FE. R. 454 (note), 456, 7........ 56 
Calder vy: Davidson gn URS m ims 00m a ererr tee erates foc oss ces a ce ss 83 
Canipbell v. Manu, 4 Haw, CEOS) cas oy SG ou oe OO ee aC 42 
Castleberry v. Stringer, 176 ‘Ala. 250, 57 eS, SAO eemn is fe, slecaneie tole eee 63 
Chamberlayne v. Chamberlagmes (6 Wile Saab G85.4.................90, 08 
CLAN. P.. R, Copy. Gripkogire MEtOe ie. i. 1006.........5.4. De 
Ciidesker v Sai@lhe Si. Ine @or. ep QIU bmaiiegn s,s cis ccc se ec oau ec 52 
Gostes v. Burtony Ol Bihasen Si i Nes. Tle... es es ee 76 
(COME AO, 2h sole oe nae e mem Oia: 6 4 6 '-o oc o> dka OES ce eer 46, 53 
Golery. Wbiukes Co. sot Nt HRP, ook acs sr ne isd ka ates 40 
Congdon, In re, 6 Haw. GOR Raea ete ea ee ene aes a ener a 42 
Cooper v.@Mhtclie!l Invest, Gor 33 Gar 769) 66S. bs 1090.......--..- 35 
Cruise Dig, vol. Om G3 eAmnieel scl: ee OR eee ee nrints ec crs sieteicle 5 «5 60 
Crump v. Norwood, 7 Tani, 302, 20 10. dep 1455 148.....4. 62.050 e ces 57 
Cre el (ei eamtemes Be acs Sree =o eetcc ore tate Gost Mech MRO Peete sce coxa wea crave 53 
Damiel v. Whastenby, 17 Vall. 629. 000.0652 .5 heeds ees scenes on OO 
Dpweon v. Quinmerly, 118 N.C. 188, 24 S. Bo 483... oe. ce cee Ody OB 
Deneva Hardenhergh, 18 Ame Deer anc |(GQIOke) teres... eee 46 
Wenn vasGillotec: Ml. Wa sails Seacrest teas ee eke ee eae ocuees i cuerete 45, 53 
De. Vaughw vy. Hutchigigon, 65 U.S. S084... ......0.+.4. 00%, 09, C0 
Woes, MBurnsalll Ge Re sO ol Oil RM ee ararcue are teistste oo steaiede senteeuemens 58 
Doe v. Green, 4 M. & W. 229, 150 BE. R. 1414........ Oo get ae Bil, ae! 
Woery. Laming, 1 in. BL. 265,00 ED Rien. ese eee ceo ee oe Hifi. 58, 84 
WueBois va Ray. 30 N.Y. MGS. ptotete en cleustatevole o- 0.00 0-0/0 s1e oreteees 33 
Mommm=v. Davis, Va Nlas TAO 4... cima 4s gee enn = ik ue isin ste cere 62 
Elphinstone, Unterpretation of De@ils, 235..0200..02.525.--40 Peaen 
Parag %. Itami, Ga) Clon, HOY, To AMO Tb oscasoccgssngccasoso0nec 31 
Fearne, Contingent Remainlers, 37, 40, 43, 212. ........-20005- 46, 47, 54 
Hines eV arbleliga Alay 20 322 oO, 405 Bee tee teenie r els oie) sels eaters 62 
Hroemorton va tnerrey, 2 Wms Ble728, 3 Wilss 1252 a se: oe OD 
GOschee te MIGKMlOin, ISIDUES: GPS Gabon soouogooucaccunoonuecoondaggdones 54 
Green v. Greemecs Wall. 4862.4 4 ceccce ne 5 ee 2 oe ees os OU 
Cireincor 6, Islanavedl, © Beynioye, Gb WSS) 1B, IN, OOo coocogguoocudeceueauKs 56 
Isheialeey Ww. wlemtyomiear, 2 Inline O2oco0cc0cdaccandcscocoouegomoude 42 
Jalal sy, leleraleeyy, alt Vel, GBM) esc a canon sooecnonocccn0eseoocgomamecene 64 
Hameock y. Butler, 2h) Vex. 804. iwc. errs ose te reeteneent tao ne = 36, 84 


v 


PAGE. 
Harrington’s Sons Co. v. U. S. Express Co., 87 N. J. L. 154, 93 Atl. 697 53 
Wemen valsamawaia, 0 Haw. 547, 554, 555. ...... 0005 cccecsacccece 76 
i eoaibeeveamectenioN.). W345, 77 Ath 25... cece ccc c ccc sccsseccce 32 
EMO eM oie ve ceniCallinny AON. nee. can secede eee sds cee e ees 76 
aa elm emo ht NGOIN, Co 2546 6. E721. osicccec cesses cece cues 63 
aitivineweotover,, 67 W. Va. 356, 67 S. B. 1119... .. ccc. cea ccceeee cas 62 
Ue one Wisevol. 2,202, 267, 586....2.000000. 004 eee eco 8, 22, 23, 44, 51 
J ERUES We Wrote IN SiS C2 27ers 35 
Lohtellll NAC aire ai Ns 11 re 40, 68, 83 
2 TIGL Se TEI@SO. sei 1S 1551s eer a er Ae 
ee ee orOnys Tas 209. ae tee ac esate cede dndevese dbus. 42 
Beye ws ocatcs, of Pa, St. 31,78 Am. Dee. 399, 406.....0.....00005008 77 
ii Glam. hobinson, 2 HaW. 514... 1.2... esc ee dence vevsseunes 16 
Pm cmvemicciidaw ss MAW. ASi 5. i455 cance se aeme we ag oe eae dele es s 42 
Rechinelvomnrimeinmme sO) TaN WANO as. cece econ siae so a eyecc edn enemacnied vines ec ees 42 
ee CON mM Oleg ee cic cs cies Keo gee Woe Sbmien Hale Gaede eale eae a 
SUH AP) SECO Gate 1817 gy 01 Ur 42 
Sinem aw aiean rust) Co. 2) Hat. O19... 2. eee eee cece ec eee n eens 53 
Beer omemmoventson GO Faw. 71S. 0. cece sete acces eae e ee teu senaas 42 
“Ua ae Tg) IRRRIRSI OS) ARTS 21578 7] 
Semicnevmicamainil, 4° HAW. SID i. ccc ce cs ek cee de en eaeeeweceess 42 
oma ancl wie olles 230, S37, 438.4... acing. ores oss. eke censuses 54 
awe v. Davis, 2 Strange 849, 93 E. R. 892, 2 Ld. Raym. 1561, 92 E. R. 
a eI ee ore esl, 3 ny aL Es 5 ul SSO aw aa a ae 57, 58 
Muprioms OCOKO y. nicherley, 222 U.S. 28.6 c. cee ee eee nese sees 19 
Memeenes Lemiieses. 16, 8: 283... 2560. s ise eee sie cs eee cea aa 24, 45, 51 
eeanecton vy. Kime i Salk. 224, 1 Lid. Raym. 203.............0000. 54, 60 
NiGaetellht w, IslOlkiwang, las 1% 6) 18 JOR BMG oe eso nese seoee ance araodo: 32 
vy TSE ORNS Sa I a 71 
Roel W Uvitweline, GH Zbl, (RR on one ace uc emo no meme oo ors Oo otna a cae 62 
Grr naam C Gna emel | GPWIe Cle QUO c ae aicce soa p14 b.cecw a dws ace 4 4.5 ecsce die je a ears 32. 
Merrill vy. American Baptist M. Union, 73 N. H. 414, 62 Atl. 647...... 83 
Nessa Ww Coreammenite, IY Gie QA Saoeeoocoseoseacdcscoccsacode 42 
Saree ame Cnsplcemnl seul CU Wil Moone get qiguecsia) neue: crew ees ws meneame ae eussls 78 
Mudge v. Hammill, 21 R. F. 283, 43 Atl. 544, 79 A. S. R. 802........ o4 
pe Cham vemel lc Ulm mC Une QA tae acls siecss +4 «ss vison siew cus scde ce see 64 
NiO @lucieeihcenwecQ) Hawa gii2e...2-.04.6.66 = = §, 14, 15, 27, 28, 82 
Reem Woe ero. We I OD. ee. eee eee ce Gee ce cede eee 63 
emt lo any, M04 a. cet ees ce es Cae es ees nee o's 42, 54, 68 
Serie eon. G soln. 200, 05 6. R. O93... 0... stew ie ene 57 
emadheme, 7 Ibn, Sh JAIN Pei rs ae re cere ec ec rac aero rrr 71 
Paallalin wv, Tselitiiincole, tal Iii, NOs sagaccounouneceuccouduscoonddes 78 
Palko w, Iomn@nic, 22 Ila, Pay Ze, soegosoeoguecce sou doce odae 78 
Piece Morehead, $5 N. ©. 62, 39 Am. dep. G84.........2.++5000s 63 
eminmveislakew iar. bt. +59) 904, 10 R. Co 707...........-.-.+--- 57 
Perny om “thant, Vol, il, 8illooagcssocecosspoavecucosueuourdemaodcsr 32 
Pierson %, Iba, G0) lies G0sshansoocne socuuuoc oud 0n op oomos eo oaoOouG 83 
Porter y. Union Trust Co., 182 Ind. 637, 108 N. EB. 117.............- 31 
Pree w, Trek, 6) ANE Hills o ooo cppognecoe po eouo 065.4 yoo ceo meccen 62 
nmvanakes yo Hiaa, o Haw. tS4. 1.2.2... i ce ee ee ce tee 42 


HauKumevericalelekm, 8 Haws SOs. )..0-.2 cence teee ces wne eset ens sees 42 


vi 


PAGE 
Quincy v. Attorney General, 160 Mass. 431, 35 N. E. 1066............. 33 
Right: v.@reber.2 26 C. 666, 0s ER, 3227.4 .5. eee oe 57 
Robert: via Gate” 22, WA oe era sees crea ae eee re ee 35 
Robison vepAteone, 13 Hay W8Gr i225. ee ca 4 44, 71, 78 
Rooke v. Queen’s Hospital, 12 Haw. 371...... 7, 26, 28, 30, 40, 42, 58, 77 
ieee land Vo Warren, LO Ore. 120%. cate javanica ierc os armen eee ar 85 
Shelley/sm@ase; leCoke 8 8s. svscuta seas 5 poem oepe tees 42, 59, 60, 84, 85 
SUMO Sh Soni, AD GI Bi cooncocsdacocoopudusaunobuocdoance 82 
Simonton y.@White, 98 Tex: 505 53 Sov Wigan. 55. secs eee we 84 
Sisson Vv. Sealbuny, 1 (Sumner Qon 2 ewes eee eles asa. ns as 55) 
Stuckey v. Keefe’s Ex’rs, 26 Pay Steed sts Am. Dec. 378. ..........% 46 
eabbonboctetsy ye teyaruins Nee OU, Geka, Gail IN, J, IM, ccscosncmuenoonucdeeee 34 
Tanner, Ex Parte, 20 Beav. 374, 52 I. R. 647.......... 22, 24, 44, 45, 51 
Thomipson v. Crump, 138%) C. 32, SO Swe m tol oo... es ce eee ce wee 63 
(Thurston -v.. Allen, 8 thaw. soo2nei ucieuces ORME es cia ssa k Ss oe te cess one 42 
‘hurston vevBishop, 7 Higee tise perc ree ee heb wee ae es ks ores ie, 
Dhurstonmlunds Wa yee eS jeells Syme Oma eee pererdet tec sce sso 18, 19 
iewale vy oe, 9 7* TRG es 2s ee ie eer tele le sie vas ssc aster sets 32 
Wunderwood, Willis; vol. 2ys@@measGn ec cee elie a se suse nce eae 23 
Vida; In thes mattertot. 1 blawmote cg rene ca... acess ones 42 
Wailehua vi iow baw. 509 Se errr erie es snes so. 6. sc ere eeeees 71 
Oyaters v. Bishop, '25ind) 516, 245 Ni Ol ee oe cee eee ee wes 76 
\Wenom 3%, \Nauliievensroyn, 288) Alay, ate, mi So, Zl, coguccouudouuccdouuc 62 
Wallhams v. MWeComico, SGMANAN ROM errr cree. ss /cs sete eters 62 
Wood! ‘visa dali Wace inrererraec cece covve ome T Unser l'on sai one aoetole es 42 


Aopleine v. -Avistim, Gaga 8. era aires eee ees wi a snd es Sees 71 


No. 3042 
IN THE UNITED STATES GIRGUIT COURT OF APPEALS 


FOR THE 
NINTH CIRCUIT 


HELEN K. KINNEY, 
Plaintiff in Error, 


We 


OAHU SUGAR COMPANY, 
LIMITED, a Corporation, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 


This is an action of ejectment in which the plain- 
tiff seeks to recover an undivided third of a portion 
of the land of Hanohano, in the City and County of 
Honolulu, Territory of Hawaii, claiming in her own 
right and as the heir of her brother, John Paalua, as 
“heirs of the body,” in common with her aunt and 
uncle, Lydia Kamae Mahoe and George Kealohapau- 
ole, of their grandparents, Kahakuakoi (w) and Ke- 
alohapauole (k), her husband, under a devise in the 
will of Bernice Pauahi Bishop, the last of the IXKame- 
hamehas, who died October 16, 1884. Kahakuakoi 
died September 8, 1910, and Kealohapauole, her hus- 
band, died June 8, 1914, leaving as surviving chil- 
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dren, Lydia and George; a grandson, John Paalua, 
son of a daughter, Niulii, who died December 12, 
1890, and her husband, Kahaleahu; and the plaintiff, 
claiming to be the child of said Niulii and Kaha- 
leahu. 

The specific provision of the will is as follows: 


“Pifth: I give and bequeath unto Kahakuakoi 
(w) and Kealohapauole, her husband, and to the 
survivor of them, the sum of thirty dollars ($30) per 
month, (not $30 each) so long as either of them may 
live. And I also devise unto them, and to the heirs 
of the body of either, the lot of land called ‘Mauna 
Kamala,’ situated at Kapalama, Honolulu; upon de- 
fault of issue to go to my trustees upon the trusts 
below expressed.” (Tr., pp. 79, 80.) 


And by the 11th paragraph of the first codicil to 
this will it is provided: 


‘1ith. I revoke so much of the fifth article of my 
said will as devises the land known as ‘Mauna Ia- 
mala’ to Kahakuakoi (w) and Kealohapauole her 
husband; and in lieu thereof I give, devise and be- 
queath unto said Kahakuakoi (w) and IKealohapau- 
ole (k) all of that tract of land known as Hanohano, 
situated at Ewa, Island of Oahu, formerly the prop- 
erty of Puhalahua; to have and to hold as limited in 
said fifth article of my said will.” (Tr., p. 87.) 


The defendant claims title to the premises under a 
deed dated October 22, 1894, from Kahakuakoi, Ke- — 
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alohapauole, George Kealohapauole and Lydia Ka- 
mae Kealohapauole to Mark P. Robinson, in which, 
in consideration of Five Dollars, the grantors quit- 
claimed to said Robinson 

“All their right, title, interest and estate vested, con- 
tingent or in expectancy in and to all that tract of 
land known as Hanohano situated in the District of 
Ewa, in said Island of Oahu, being the same prem- 
ises described in Land Commission Award 5930 to 
Puhalahua, being the same premises devised to the 
parties of the first part by the will of Bernice Pauahi 
Bishop. And also all of the tenements, heredita- 
ments, rents, reversions, privileges, and appurte- 
nances, and all of their right, title and estate in law 
or in equity, vested contingent or in expectancy, in 
and to said premises, or to the same appertaining.” 
(Tr., pp. 96, 97.) 

and under the foreclosure of a mortgage given by 
Kahakuakoi aud Kealohapauole December 15, 1890, 
to Bishop & Company and a sale to Charles R. 
Bishop who quitclaimed his interest in said land on 
the 23rd day of October, 1894, to said Mark P. Rob- 
inson for $6000 (Tr., pp. 76, 77), and a conveyance, 
with warranty, from said Mark P. Robinson to the 
defendant for stock of the par value of $150,000 in 
the defendant company on February 12, 1897 (Tr., 
pp. 77, 97) ; but denied that the plaintiff was an heir 
of the body of Kahakuakoi and Kealohapauole, the 
defendant admitting that the plaintiff was a child of 
Niulii, who was the daughter of Kahakuakoi and 
Kealohapauole, but denying her legitimacy. 
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“On this issue of fact evidence was taken almost con- 
tinuously from November 27, 1916, to January 2, 
1917. * * * forty-nine withesses were examined. 
On this question counsel spent nearly four days in 


summing up,” 


the court finding that the plaintiff was the legitimate 
child of Niulii and Itahaleahu, born after their mar- 
riage. (Tr., pp. 28, 29.) The court also found (Tr., 
oe 26) 


“Niulii was a kinswoman of Pauahi, a retainer 
about her house, and under the direct care and guid- 
ance of Pauahi. Niulii was a_ well-known young 
woman. As one witness puts it, ‘She was a girl who 
could not be hid. She was of the blood of the aliis.” 


The court also found that at the time of making 
the will the first takers and their children were de- 
pendent upon the testatrix “for their home and their 
subsistence.”  (Traypyaik) 


The court also found that John Paalua, brother of 
the plaintiff, died on or about February 12, 1915, 
leaving no issue, nor wife, nor mother, nor father, 
and that his interest passed to Helen and,therefore 
she was entitled to an equal share with George Ke- 
alohapauole and Lydia Kamae Mahoe. (Tr., p. 20.) 


The only question remaining Is a question of law, 
whether the plaintiff took under the will of Mrs. 
Bishop, as an heir of the body of Kehakuakoi and 
KXealohapauole at the decease of the survivor Kealo- 
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hapauole with her brother, an undivided third of the 
property in question. 

This is the only instance in which the words “heirs 
of the body” are mentioned in the will. There are 
two devises of land in fee simple in the will and codi- 
cils. In item 9th of the first codicil a devise is made 
to Samuel M. Damon of the Ahupuaa of Moanalua, 
“to have and to hold * * * to him, his heirs and 
assigns forever” (Tr., p. 87) ; and a residuary devise 
under the will “unto the trustees below named, their 
heirs and assigns forever.” (Tr., p. 81.) 

The devises of lands for life vary somewhat in 
form and may be classified under three classes: 

(1) To husband and wife: First codicil, clause 4, 
to Kuaiwa (k) and IKkaakaole (w), “to have and to 
hold for and during the term of their natural lives 
and that of the survivor of them; remainder to my 
trustees” (Tr., p. 86) ; First codicil, clause 5, to Ka- 
luna (k) and Hoopii, his wife, “to have and to hold 
for and during the terms of their natural lives and 
that of the survivor of them; remainder to my trus- 
fees {Tr., p. 86) ; 

(2) A devise, second codicil, clause 3, to Auhea 
(w), wife of Lokana, “to have and to hold for and 
during the term of the natural life of her, said 
Auhea, free from the control of her husband; re- 
mainder to my trustees.” 

(3) Devises in five slightly varying forms: 

(a) “To have and to hold for and during the term 
of her natural life; and after her decease to my trus- 
tees,” Will, clauses 4, 15. 
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(b) “To have and to hold for and during the term 
of (his or her) natural life; upon (his or her) de- 
cease to my trustees,” Will, clauses 7, 8, 9, 10; First 
Codicu, clause 2. In the last two instances the word 
“and” is introduced before the word “upon.” 

(c) “To have and to hold for and during the term 
of her natural life; remainder to my trustees,” First 
Codicil, clause 13; Second Codicil, clause 1. 

(d) “To have and to hold for and during the tevin 
of the natural life of him, said Kapaa; remainder to 
my trustees,” Second Codicil, clause 2. 

(e) To her husband to whom in her will she had 
made under clause 9 numerous bequests under form 
(b), “to hold for his life, remainder to my trustees,” 
First Codicil, clause 3. 

The words “heirs of the body” and “upon default 
of issue” are not used elsewhere in the will. The 
trustees referred to were devisees of all the rest and 
residue of her estate, to whom it was devised to es- 
tablish the Kamehameha Schools. 


At the time of making the will, estates by the en- 
tirety were recognized in Hawaii, but estates tail 
had no place under the laws of Hawaii, and neither 
they nor fines and recoveries had ever been recog- 
nized in the history of the Islands; they were incon- 
sistent. Its statutes conflicted with the idea of 
their existence, and the English system of common 
law was not adopted until nine years after the mak- 
ing of the will, and rules of property followed in 
England in the construction of wills were considered 
out of joint with the times, particularly where they 


overruled the intention of the testator, as in the rule 


in Shelley's Case. 
Hospital, 12 Haw. 375.) 


(Frear, J. in Rooke v. Queen’s 


CLAIMS OF PLAINTIFF AND OF DEFENDANT. 


Plaintiff’s claim: 


(1) That Kahakuakoi 
(w) and IXealohapauole 
(k) took under the de- 
vise an estate by the en- 
tirety for their joint lives 
and the life of the sur- 
vivor. 


(2) That the “heirs of 
the body of either” took a 
contingent remainder as 
tenants in common, which 
became vested at the ter- 
mination of the estate for 
life by the entirety. 


Defendant’s claim, sus- 
tained by the court: 


(1) That Kahakuakoi 
(w) and Kealohapauole 
(k) took under the devise 
two estates: 

(a) An estate by the 
entirety for their joint 
lives and the life of the 
survivor. 

(b) Subject to (a), Ixa- 
hakuakoi and Ixealoha- 
pauole took tenancies in 
common in tail. 

(2) That the tenancies 
in common in tail were 
converted into tenancies 
in common in fee simple 
since a fee tail cannot 
exist under the laws of 
Hawaii, is repugnant to 
the Hawaiian conception 
of estates and to the Ha- 
waiian statutes, so that 
as a result Kahakuakoi 
(w) and Kealohapauole 


(k) took tenancies in 


(8) That the trustees 
took an alternative con- 
tingent remainder which 
vested “upon default of 
issue” of either living at 
the termination of the es- 
tate by the entirety for 
nie, 

(4) That if an estate 
tail were created under 
the common law by the 
devise, under the deci- 
sions in Nahaolelua v. 
Heen, 20 Haw. 372, and 
Boeynaems v. Ah Leong, 
21 Haw. 699, 242 U. 8S. 
612, it would be convert- 
ed into an estate for life 
in the first takers with a 
remainder in fee simple 
in the “heirs of the body 
of either.” 


common in fee simple, 
subject to an estate for 
life in themselves by the 
entirety. 

(3) That the “heirs of 
the body of either” take 
nothing. 


(4) No claim as to the 
estate taken by the trus- 
tees. 


As the husband and wife of the tenant entailed 
are entitled to curtesy and dower (2 Bl. 116), and 
as it is clear that the devise to the trustees does not 
take effect unless there are no heirs of the body of 
either, cross remainders would be implied (2 Jar.* 


536, Allen v. Trustees, 102 Mass. 262), we restate 
what would happen under the respective claims of 


the parties: 
PLAINTIFF’S CLAIM. 


1. Ka. and Ike. took a 
life estate by the en- 
tirety. 

2. The heirs of the 
body of either and the 
trustees took alternate 
contingent remainders, 
dependent upon their be- 
ing heirs of the body of 
either at the decease of 
the survivor of Ka. and 


Ke. 


DEFENDANTS’ CLAIM. 


1. Ika. and Ike. took a 
life estate by the en- 
tirety. 

Zo Na. took 
tenancies in common in 
tail subject to (1). 


and Ice. 


3. The spouse of Isa. 
or Ke. if another at the 
death of the survivor 
take an estate by cur- 
tesy or dower, as the case 
might be. 

4. Estates tail by way 
of cross remainder would 
be created in the respec- 
tive heirs of the body of 
Ka. and Ixe. on failure of 
the heirs of the body of 
either, with the incidents 
of curtesy and dower. 
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5. On the indefinite 
failure of issue of both 
Ixa. and Ke., a contin- 
gent remainder to the 
trustees. 

A complete and valid 6. That as all the claim 
devise under Hawaiian excepting (1) is void 
law, to the persons Mrs. under the Hawaiian law, 
Bishop intended to bene- in place of what Mrs. 
fits Bishop intended, the law 

will construe the devise 
as a fee simple, which she 
did not intend, and con- 
vert the contingent re- 
mainder to the trustees 
into an executory devise, 
subject to the. dower or 
curtesy of any surviving 
spouse of the survivor. 

The claim of the defendant was not sustained by 
the Circuit Court, which apparently decided the case 
on the theory that at common law an estate tail 
could be docked by the tenant’s conveyance, an ob- 
vious error, but was sustained by the Supreme Court 
of Hawaii. Neither the defendant nor the latter 
court defined the estate the trustees would take, 
whether by way of remainder or executory devise, 
whether at the termination of the life estate by the 
entirety, upon default of issue, or upon an indefinite 
failure of issue, whether upon default of issue of one 


11 


of the tenants in common, the trustees took at the 
decease of that tenant, subject, in case one of the 
spouses survived to his or her estate; or whether it 
was upon failure of issue of both, and whether that 
failure was upon a definite failure or an indefinite 
failure of issue. These questions the court disposed 
of by saying: 


“As this case does not involve a controversy be- 
tween two different sets of heirs of the first takers, 
it is a matter of academic interest only as to how the 
heirs of one spouse, who were not also heirs of the 
other, had there been such, would have taken.” (Tr., 
p. 49.) 


holding that the words “of either” required a con- 
struction that the separate heirs of the body of 
either would take, but finding it unnecessary to de- 
cide how. 

It will be seen that under the claims of both par- 
ties and under the decision of the Supreme Court of 
Hawaii, the immediate estate is a life estate by the 
entirety in the first takers. 


ASSIGNMENTS OF ERROR. 


(1) The Supreme Court of Hawaii erred in affirm. 
ing the judgment of the Circuit Court in favor of 
the defendant, and not reversing that Judgment and 
ordering judgment in favor of the plaintiff as prayed 
for, and directing the amount of mesne profits to be 
ascertained, and that judgment be entered therefor 


for plaintiff and against defendant. 
2 
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(2) The court erred in holding that the devise in 
question unto Ikahakuakoi and JXealohapauole, her 
husband, “unto them and to the heirs of the body of 
either” and “upon default of issue the same to go to 
my trustees” did not create a life estate or estates in 
the said Kahakuakoi and Kealohapauole, her hus- 
band, and a remainder over. 

(3) The court erred in holding that the word .- 
“either” does not refer to the first takers or neces- 
sarily affect the estate devised to them. 

(4) The court erred in holding that there is no 
reason why an estate by the entirety in tail with sev- 
eral inheritances cannot be created. 

(5) The court erred in holding that it is of no 
practical importance in this case whether the first 
takers be regarded as being tenants by the entirety, 
joint tenants or tenants in common, in holding that 
itis a matter of academic interest only how the heirs 
of one spouse who were not also heirs of the other 
would have taken, and in holding that the will is to 
be construed with reference simply to conditions as 
to issue which have eventuated and not to conditions 
which might eventuate under the will as made by 
the testatrix. 

(6) The court erred in holding that the words “of 
either” express the intention to create an estate tail 
general, and that the right of possession of the sep- 
arate heirs of the spouse first dying, if any, would 
merely be in abeyance during the life of the surviving 
spouse. 

(7) The court erred in holding that the devise 
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over to the trustees upon default of issue does not 
militate against the theory of an estate of inheri- 
tance, in that the court entirely overlooked the fact 
that the devise over is in default of issue of either, 
and that if either left issue that issue would take 
the entire property, and as the separate issue of one 
could not inherit from the other as heirs of the body 
of that other, that the separate issue of the one must 
take by remainder and not by inheritance, and in 
failing to give effect to the words of the testatrix, 
viz., “and to the heirs of the body of either” and the 
devise over to the trustees “in default of issue,” evi- 
dently meaning issue of either, which conclusively 
show that the testatrix intended title to the prop- 
erty to be transmitted, after life estates by the en- 
tirety in the first takers, to persons who could not 
take by descent, and further erred in holding that 
this intention of the testatrix (found by the court) 
that the separate heirs of the body of each, as well as 
the joint heirs of both, are to take, can be effectuated 
by an estate by the entirety for life in the first takers 
and several inheritances, since the intention of the 
testatrix is clear that the devise over to the trustees 
shall not take effect so long as there are heirs of the 
body of either, separate or joint, and as the separate 
heirs of the body of one cannot take by descent the 
separate inheritance of the other, this intent of the 
testatrix can only be effective by an estate by the en- 
tirety for the lives of the first takers and a remain- 
der to the heirs of the body, whether separate or 
joint, of the first takers. 
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(8) The court erred in refusing to hold that the 
natural and plain meaning of the language employed 
by the testatrix is that an estate by the entirety hav- 
ing been created, at the decease of the survivor the 
entire estate would pass to the heirs of the body of 
either in case either left heirs of the body, whether 
heirs of the body of the survivor or not, an intent 
clearly incompatible with an intent to create an es- 
tate tail. 

(9) The court erred in holding that the word “lim- 
ited” in the codicil and the fact that the annuity is 
eranted for life have no bearing on the construction 
of the devise in question. 

(10) The court erred in holding that the presump- 
tion that a testator intended a legal estate rather 
than an illegal one has no bearing on the question, 
and in holding, without evidence, that “an impres- 
sion seems formerly to have existed—how prevalent 
that fees tail could exist 
here,” and in holding that there is in this case an 
unmistakable intent to create a fee tail. 


it was we do not know 


(11) The court erred, while holding the cases of 
Nahaolelua v. Heen and Boeynaems v. Ah Leong to 
be rightly decided and reaffirming the ruling made 
therein that “when a futile attempt has been made 
to create an estate in fee tail it will take effect either 
as a fee simple or a life estate and remainder ac- 
cording to which appears to more nearly effect the 
intention of the grantor or testator,” in holding that 
ordinarily such estate “will be held to take effect as 
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a fee simple unless something appears which should 
send it the other way.” 

(12) The court erred in holding that in the case 
at bar “there is nothing tending to show a preference 
for a life estate and remainder,” since the will pro-- 
vides and the trial court found that the testatrix in- 
tended, at the death of the first takers, the heirs of 
the body of either to take an interest which they 
could not take by descent, and this even under the 
theory of the defendant, since upon the failure of the 
heirs of the body of one tenant in common, that in- 
terest would pass to the separate heirs of the body of 
the other by some form of remainder. 

(13) The court erred in holding that it must affir- 
matively appear that in the particular case a life 
estate and remainder would more nearly comply 
with the ultimate disposition of the property and the 
direct benefits to be conferred thereby which the 
grantor or testator had in mind, or the devise will be 
held to take effect as a fee simple in the first taker, 
in that the same is inconsistent with the ruling of 
Nahaolelua v. Heen and Bocynaems v. Ah Leong, re- 
affirmed in this case, that the estate will be held to 
be one or the other “according to whether the one 
effect or the other will go merely towards carrying 
out the intention of the grantor or testator in each 
case.” 

(14) The court erred in holding that the princi- 
ples of the common law should be applied to test the 
character of fee tail estates in Hawaii, and particu- 
larly in ignoring the fact that an estate in tail in 
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Hawaii could not be barred or conveyed by the first 
taker or that there are any provisions of the com- 
mon law which would be in force under the law of 
Hawaii which would favor the first taker. 


THE HAWAITAN LAW WHICH MUST GOV- 
ERN THE INTERPRETATION OF THIS WILL. 


“ck * * in the year 1827 there was no fixed or 
uniform law of inheritance in the Kingdom, such as 
has existed here for the last twelve or fifteen years. 
At the same time, however, it seems abundantly clear 
that among the higher class of chiefs at least, the 
possession and use of lands usually descended from 
one set or generation of holders to another. That is 
to say, upon the death of a landholder the possession 
of his lands was not ordinarily resumed or appro- 
priated by the King. The fact of a general trans- 
mission of the possession of lands seems well estab- 
lished, although such transmission was not governed 
by well defined rules or uniform custom.” 

L. Keclikolani v. James Robinson, 2 Haw. 514, 
542. 

As John Ricord, the first distinguished lawyer of 
Hawaii and drafter of many of its early statutes, 
says in the preface of the Statute Laws of IKtameha- 
meha III, 1846: 


“The bill of rights, proposed and signed by His 
Majesty. on the 7th of June, 1839, was the first essen- 
tial departure from the ancient despotism. The con- 
stitution which he voluntarily conferred on the peo- 
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ple on the 8th of October, A. D. 1840, recognizes the 
three grand divisions of a civilized monarchy, king, 
legislature and judges, and defined in some respects 
the general duties of each. These however, were so 
engrafted on the ancient form of government that 
there seemed to be a blending of their separate func- 
tions, requiring the aid of organic acts, limiting their 
usual spheres, in order to secure the civil liberties in- 
tended to be conferred upon the people. The consti- 
tution had not been carried into full effect. Its pro- 
visions needed assorting and arranging into appro- 
priate families, and prescribed machinery to render 
them effective.” 


and again (page 5): 


“As results of missionary labor, however, the ordi- 
nances have been greatly serviceable in preparing 
the nation for what has since become indispensable 


to its political existence—a complete code of laws 
* KN 


The Bill of Rights, after declaring that: 


““God hath made of one blood all nations of men 
to dwell on the earth,’ in unity and blessedness. God 
has also bestowed certain rights alike on all men 
and all chiefs, and all people of all lands.” 


declared that: 

“Protection is hereby secured to the persons of all 
the people, together with their lands, their building 
lots, and all their property, while they conform to 
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the laws of the kingdom, and nothing whatever shall 
be taken from any individual except by express pro- 
vision of the laws.” 

Thurston’s Fundamental Law, p. 1. 


The Constitution, in an “exposition of the princi- 
ples on which the present dynasty is founded” re- 
cies: 

“The origin of the present government, and system 
of polity, is as follows. KamEHAMEHA I, was the 
founder of the kingdom, and to him belonged all the 
land from one end of the Islands to the other, though 
it was not his own private property. It belonged to 
the chiefs and people in common, of whom Kameha- 
meha I was the head, and had the management of 
the landed property. Wherefore, there was not for- 
merly, and is not now any person who could or can 
convey the smallest portion of land without the con- 
sent of the one who had, or has the direction of the 
kingdom.” 

Thurston's Fund. Law, p. 3. 


The Act creating the Board of Commissioners to 
quiet land titles, passed December 10, 1845, was 
based quite largely on similar provisions by the Con- 
gress of the United States, one of which settled the 
constitutional land grants in California, provided 
(Sec. 7) that if claims were not presented they 
should be forever barred, and by Section 13, 
that titles awarded should be deemed forever settled. 

Thurston’s Fund. Law, 138. 
In the principles adopted by the board which had 
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the force of law, the history of land tenures is re- 
cited showing as a result that the King really owned 
the allodium and always had the right of its posses- 
sion until the Declaration of Rights and the Consti- 
tution. The Ixing voluntarily relinquished his rights 
and interposed in the commission his power to con- 
fer and convey land as a private and fiduciary right 
which are now held “by a tenancy incomprehensible 
to the foreigner,” and being desirous to conform in 
the main to a civilized state of things. 
Thurston’s Fund. Law, 140, 154. 


“The real foundation of settled titles seems to have 
been the establishment of the Land Commission in 
ms45.”’ 


Thurston v. Bishop, 7 Haw. 421, 428. 
Lewers & Cooke v. Atcherley, 222 U.S. 285. 


The judicial history of Hawaii which begins with 
the Constitution of 1840 is one of which she is proud. 
It extends back farther than that of any state west 
of the Mississippi except Louisiana, Missouri, Ar- 
kansas and Iowa, and its early thought was domi- 
nated by Christian missionaries who had implanted 
their high ideals in its laws, its justice, its human 
relations, into the very life of that nation. In the 
Third Act of Kamehameha ITI, 1847, reorganizing the 
judiciary department, it was provided that 


“The reasonings and analogies of the common law 
and of the civil law, may in Jike manner be cited and 
adopted by any such court, so far as they are deemed 
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to be founded in justice, and not at conflict with the 
laws and usages of this kingdom. The principles 
sustained by said courts when sanctioned by the su- 
preme court, shall become incorporated with the com- 
mon law of the Hawaiian Islands, and shall form an 
essential ingredient in the civil code: Provided al- 
ways, that the legislative Council of Nobles and Rep- 
resentatives, may by act sanctioned by His Majesty, 
and duly promulgated, correct, alter, or abrogate the 
principles of such abstract judgments and decisions, 
in analogous cases afterwards to arise before said 
courts, or any of them.” 


and this in substance was incorporated into the Civil 
Code, 


“Sec. 14. The Judges have equitable as well as 
legal jurisdiction, and in all civil matters, where 
there is no express law, they are bound to proceed 
and decide according to equity, applying necessary 
remedies to evils that are not specifically contem- 
plated by law, and conserving the cause of morals 
and good conscience. To decide equitably, an ap- 
peal is to be made to natural law and reason, or to 
received usage, and resort may also be had to the 
laws and usages of other countries.” 


“Sec. 823. The several courts may cite and adopt 
the reasonings and principles of the admiralty, mar- 
itime, and common law of other countries, and also 
of the Roman or civil law, so far as the same may be 
founded in justice, and not in conflict with the laws 
and customs of this Kingdom.” 
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It was not till long after the death of Mrs. Bishop 
“that the common law of England as ascertained by 
English and American decisions” was declared to be 
the common law of the Territory of Hawaii “except 
as otherwise expressly provided by the constitu- 
tion or laws of the United States or by the laws of 
the Territory of Hawaii or fixed by Hawaiian judi- 
cial precedent or established by Hawaiian usage.” 
(Act Nov. 25, 1892; took effect Jan. 1, 1893.) R. L. 
fawe 1915, Sec. 1. 


THE DECISION OF THE COURT. 


The Circuit Court and the Supreme Court both 
held that the Testatrix did not intend to create a fee 
simple in the first takers (Tr., pp. 32, 33, 34, 46) ; 
that the devise created an estate by the entirety in 
them (Tr., pp. 32, 48) ; that she did not intend that 
their heirs general should take (Tr., pp. 32, 46), but 
that the words “heiss of the body” must receive their 
technical meaning as words of limitation, importing 
inheritance, unless from subsequent inconsistent 
words it is made perfectly plain that the testator 
meant otherwise (Tr., p. 47). That the use of the 
words “of either,” although clearly showing an in- 
tention that the heirs of either spouse by another 
would take, are not sufficient to show that Kahakua- 
koi and Kealohapauole took a life estate, the court 
saying: 


“The word ‘either’ does not refer to the first takers 
or necessarily affect the estate devised to them. It 
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relates only to the inheritance. There is no legal 
obstacle to the creation of a joint estate in fee tail or 
fee simple with several inheritances. 2 Jarman on 
Wills (6th ed.), 267; Ex parte Tanner, 20 Beav. 374, 
52 Eng. Rep. 647; Doe v. Green, 4 M. & W. 229, 150 
Eng. Rep. 1414. And we see no reason why the 
principle should not apply in the case of an estate 
by the entirety in tail. It is really of no practical 
importance in this case whether the first takers be 
regarded as having been tenants by the entirety, 
joint tenants or tenants in common, and as this case 
does not involve a controversy between two different 
sets of heirs of the first takers it is a matter of aca- 
demic interest only as to how the heirs of one spouse 
who were not also heirs of the other, had there been 
such, would have taken. We think, however, that 
the contention of counsel for the defendant in error 
that without the words ‘or either’ the descent would 
have been limited to the heirs of the joint bodies of 
the first takers, thus creating an esate tail special, 
aud that that word was used to express the intention 
to create an estate tail general is sound. Under this 
theory the right of possession of the separate heirs 
of the spouse first dying, if any, would merely be in 
abeyance during the life of the surviving spouse. It 
is to be noted, in this connection, that in the clause 
in question no words of separation or futurity were 
used to draw a line of demarcation between the es- 
tate of the first takers and that of the heirs. The 
devise over to the trustees upon default of issue does 
not militate against the theory of any estate of in- 
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heritance. It is not only feasible to limit a remain- 
der after an estate tail upon failure of issue, but, in 
order to complete the testamentary disposition, is 
the natural thing for a testator to do.” 


In order to determine exactly what the court 
means by this, it is necessary to analyze the opinion 
and in so doing, to anticipate a portion of the argu- 
ment, thus, the portion of the excerpt down to Doe v. 
Green, apparently says four things: 


1. “The word ‘either’ does not refer to the first 
takers.” 

2. Does not “necessarily affect the estate devised 

to them.” 

. “It relates only to the inheritance.” 

4, “There is no legal obstacle to the creation of a 
joint estate in fee tail or fee simple with 
several inheritances.” 


we) 


When, however, we examine the citations, we find 
by the reference to 2 Jar.* 252, that the estate which 
is created is not “a joint estate in fee tail * * * 
with several inheritances,” but that “the devisees are 
joint tenants for life, with several inheritances in 
tail,” or as Underhill puts it, a devise to A and B 
and the heirs of their bodies where A and B are not 
husband and wife and cannot become such, 


“In such case they are joint tenants for life, but 
tenants in common by necessity in respect to the 
estate tail.” (2 Underhill Wills, Sec. 536.) 
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while in Ex parte Tanner, the words used in a like 
case were “the heirs of their respective bodies law- 
fully issuing” and the Master of the Rolls, Sir John 
Romily, citing Littleton’s Tenures, s. 283, to the gen- 
eral rule, held that he 


“must confine the application of the word ‘respective’ 
to the inheritance given after the estate to the chil- 
dren. If the devise had been to the children and the 
heirs of their bodies respectively, I should have held 
them tenants in common in tail. Here the expres- 
sion ‘respective’ is limited to the inheritance, and 
these are fit words to create a joint estate for life, 
with several estates of inheritance in tail.” 


Pig me 7 . 


While in Doe v. Green the devise was to two nieces 
“equally between them to take as joint tenants and 
their several and respective heirs and assigns for- 
ever,” and the court said: 


“But we are of opinion that due effect may be given 
to all the words in this devise, by deciding that the 
devisees, the nieces, took an estate for their joint 
lives and the life of the survivor, that 1s, as joint ten- 
ants with remainder to each of them as tenants in 
common in fee after the death of the surviving life; 
in other words, that they took as tenants in common 
in fee, subject to an estate for their joint lives, and 
the life of the survivor.” 

Doe v. Green, 4 M. & W. 229, 150 E. R. 1414, 
1419. 


The result is that instead of a joint estate in fee 
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tail with several inheritances, the devise claimed, if 
the case relied on by the court apply, would constitute 
Ka. and Ke. “‘joint tenants with a remainder to each 
of them as tenants in common after the death of the 
surviving life.’ In other words, (4) must be re- 
stated as follows: “There is no legal obstacle to the 
creation of a joint estate for life with a remainder to 
the joint tenants for life as tenants ‘in common, 
either in fee tail or fee simple.” 


Again, these cases show that the word “either” 
does refer to the first takers and necessarily affects 
the estate devised to them and does not relate only to 
the inheritance, since these words change what would 
be an estate in fee tail or fee simple into an estate for 
life with remainder in fee tail or fee simple. 

The rest of the citation contains five additional 
propositions. 

(5) There is no legal obstacle to the creation of 
an estate by the entirety in tail with several inheri- 
tances. 

(6) It is not necessary to consider whether the 
first takers were tenants by the entirety, joint ten- 
ants, or tenants in common, and as there is no con- 
{roversy between different sets of heirs “it is a mat- 
ter of academic interest only as to how the heirs of 
one spouse, who are not heirs of the other, had there 
been such, would have taken.” 

(7) The words “or either” change what would 
have been an estate tail special into an estate tail 
general. 
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(8) No words of separation or futurity between 
the estate of the first takers, and that of the heirs. 

(9) The devise over to the trustees in default of 
issue does not militate against the theory of an es- 
tate of inheritance. 

We will show in the argument that (5) is not sup- 
ported and is inconsistent with the authorities. 

As to (6), it is elementary that what might happen 
under the devise as well as what did happen, must 
be considered in order to get at the mind of the tes- 
tator. 


Judge rear has well said on this point: 


“In order to solve these questions it is necessary to 
consider not merely the circumstances as they hap- 
pen, but circumstances that might have happened 
and to construe the will placing themselves in the 
position of the testator who presumably intended to 
provide for such contingencies as might happen but 
could not foresee just what in particular would 
happen.” 


Rooke v. Queen’s Hospital, 12 Haw. 375, 379. 


We have already shown that as to (7) the words 
“of either,” according to the decision of the court, 
do not change an estate tail special into an estate 
tail general; but change the devise to the first takers 
into a devise by the entirety for life, and then segre- 
gate the remainder into tenancies in severalty each 
in fee tail general. 

As to (8) there are “words of demarcation” which 
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import futurity in this devise not found in the de- 
visees in fee simple elsewhere, in the will, namely, 
the words “and to.” 


And as to (9) the court by converting the estate 
into a fee simple, necessarily convert the remainder 
to the trustees, which they say “is a natural thing” 
into an executory devise, which is not natural, for 
courts will always construe a devise as a remainder 
rather than an executory devise. 

The Supreme Court gave no weight to the sur- 
rounding circumstances to which the court below 
ascribed importance, particularly their dependence 
upon the testatrix’s bounty for home and subsist- 
ence when the will was made, and the relationship 
between her and the first takers and the children of 
the first takers. It was further held that the pro- 
vision giving power to the devisees for life to make 
leases good for ten years, tends to show that a life 
interest was not given (TY., p. 51). 

Notwithstanding the declaration in the Rooke 
case, in the opinion by Judge F rear, the learned coun- 
sel for the defendant in this case, that “we find no 
instance of the recognition of the estates tail or of 
their concomitants, such as fines and common recov- 
eries, in the history of these Islands (looke v. 
Queen’s Hospital, 12 Haw. 365, 391), reaffirmed in 
the Nahaolelua v. Heen, 20 Haw. 372, and in Boey- 
naems v. Ah Leong, 21 Haw. 699, in which latter de- 
cision the writer of this opinion joined, the court 
below says in regard to the presumption that the 
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testator intended a legal estate, rather than an ille- 
gal one: 


“The presumption does not operate with much 
force in the case at bar since an impression seems 
formerly to have existed—how prevalent it was we 
do not know—that fees tail could exist here, and 
there was no reported ruling to the contrary till the 
ease of Rooke v. Queen’s Hospital was decided in 
1900. In a jurisdiction where fees tail have been 
abolished, the courts would be slow to construe a will 
executed after the abolition as intending to create 
such an estate. Such an intention would not be im- 
plied.” 


Reaffirming Nahaolelua v. Heen, 20 Haw. 372, and 
Boeynaems v. Ah Leong, 21 Haw. 699, the court goes 
further and holds that a deed or devise to A and the 
heirs of his body “ordinarily will be held to take ef- 
fect as a fee simple unless something appears which 
should send it the other way,” and that in this case 
there is nothing tending to show a preference for a 
life estate and a remainder (Tr., pp. 55, 56, 57) and 
the fee tail should be declared to be a fee simple 


“because both are estates of inheritance and belong 
to the same genus; both, at common law, were sub- 
ject to the incidents of dower and curtesy, and were 
without impeachment of waste; the tenant in tail 
could bar the entail; an estate tail, in point of law, 
bears little resemblance to a life estate and remain- 
der ; and the law generally favors the first taker. In 
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short, in such a case as this, a holding that the first 
taker shall have an estate in fee simple will go as 
near as may be under the law toward effectuating the 
futile intent to create an estate tail.” (Tr., p. 57.) 


ARGUMENT. 
I. 


THE DECISION OF THE COURT BELOW IS 
ERRONEOUS, BECAUSE IT CONSTRUES BY AN 
ARTIFICIAL AND TECHNICAL COURSE OF 
REASONING, THE PROVISION WHICH THE 
TESTATRIX INTENDED TO MAKE, AS AN IN- 
VALID GIFT, WHICH IT PROCEEDS TO CON- 
VERT INTO AN ENTIRELY DIFFERENT 
VALID GIFT, WHICH THE TESTATRIX DID 
NOT INTEND TO MALE. 


It construes the provision in the will of a typical 
Hawaiian as creating an estate which was never a 
part of its system of law; is repugnant to its policy 
of the free alienation of property; was never recog- 
nized in the history of the Islands, and which con- 
flicts in important respects with its statutory law, 
although the devise can easily be construed as a legal 
devise providing for the beneficiaries who were in 
the mind of the testatrix. 

We have shown that the court’s construction of 
the immediate devise is identical with our own, that 
Kahakuakoi and Kealohapauole took under it a life 
estate by the entirety, but instead of construing the 
reversionary estate as being what the will says “to 
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the heirs of the body of either, * * * upon de- 
fault of issue, the same to go to my trustees,” a valid 
devise which provides for the three classes which the 
testatrix had in mind, namely, the parents, the heirs 
of the body of either, and the trustees, the court 
applied technical rules of the common law, not in 
force in Hawaii, and assumes that the testatrix in- 
tended a remainder in the dead husband and dead 
wife, in the form of a tenancy in common in tail, a 
void estate which has no place under the law of Ha- 
wall; was never a part of its system or imported into 
these Islands; which is abhorrent to the general 
movement of thought in regard to land titles; repug- 
nant to the Hawaiian policy of free alienation; was 
never recognized in the history of the Islands and 
conflicts with its statutes (Rooke v. Queen’s Hos- 
pital, 12 Haw. 375, 591), and this estate implied by 
the court would have as its concomitants, curtesy 
and dower in persons not contemplated by the will 
as recipients of the testatrix’s bounty, viz: the hus- 
band or wife of the survivor, would necessitate re- 
mainders in tail in the respective heirs of the body 
of Kahakuakoi and Kealohapauole on the failure of 
heirs of the body of the other, and would also neces- 
sitate the conversion of the estate tail into a valid 
estate and of the contingent remainder to the trus- 
tees, which would then arise on an indefinite failure 
of issue, into an executory devise. 


(a) Where a devise is susceptible of two reason- 
able constructions one of whieh is in contravention 


ol 


of law, statutory or general, and the other not, the 
latter will be preferred, if possible without doing 
violence to the testator’s purpose. 


The courts have often laid down this rule in cases 
where the statute against perpetuities was involved. 


“In determining these unadjudicated questions we 
do not feel at liberty to be unmindful of the statute 
against perpetuities, and the construction which as 
the result of repeated decisions is now given to it. 
While bound to thus recognize the statute in arriv- 
ing at our independent conclusions, we are also re- 
quired to apply to the construction of the testator’s 
testamentary provisions the presumption that they 
were not violative of the law, and to construe them 
in the light of that presumption, so that if his lan- 
guage is susceptibe of two reasonable constructions, 
one of which is in contravention of the law, and the 
other not, the latter will be preferred.” 

Farnam v. Farnam, 838 Conn. 369, 77 Atl. 70, 
74, 


“Where one proposed construction of an ambigu- 
ous provision assumes an intention to make an un- 
lawful gift, while another does not, the latter will 
be accepted, if possible, without doing violence to 
the testator’s purpose.” 

Porter v. Union Trust Co., 182 Ind. 637, 108 
ive. 117. 
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‘When by an artificial and technical course of rea- 
soning the invalid gift which the testator intended 
to make is converted into an entirely different valid 
gift. which the testator did not intend to make, the 
result is a very gross injustice and a violation of the 
rights involved in the testamentary disposition of 
property.” 

Hewitt v. Green, TIN, J. E. 345, 77 Atl. 25, 28. 


“Tf two constructions may be put upon a provision 
in a will, one of which will violate an inflexible rule 
of law and the other not, the construction which will 
not offend the rule is to ,be adopted by the court. 
1 Perry on Trusts, 381; Martelli v. Holloway, L. R. 
eld. Lisoece 

Towle v. Doe, 97 Me. 427, 54 Atl. 1072, 1074, 1075. 


“All the authorities agree that in ascertaining the 
intention of the testator all the provisions of his will 
should be examined, so as to ascertain his general 
purpose, and unless the plain import of the words 
demands otherwise they should be so construed as 
to be consistent, each one with all the others and not 
in violation of law, statutory or general.” (Myr. Jus- 
tice Harlan.) 

WGraw v. MWGraw, 176 Fed. 312, 319. 


“It is always assumed, as a rule of construction, 
that the testator knew the law, and we are also to 
assume that he desired to make legal and effectual 
disposition of his property. If therefore the lan- 
guage used by him is capable of a reading consistent 
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with the law, it is our plain and imperative duty to 
give it that reading.” 
Du Bois v. Ray, 35 N. Y. 162, 171. 


So under a will which could be construed as pro- 
viding for an ultravires gift to the beneficiary, Mr. 
Justice Holmes says: 


“But, furthermore, we are not to construe the will 
as imposing a condition which is contrary to law, 
unless the language plainly has that meaning. We 
are not to assume without necessity that the testator 
either was ignorant of pretty obvious law, or defied it 
in shaping the conditions of a scheme which he was 
anxious to have carried out.” 


Quincy v. Attorney Gencral, 160 Mass. 431, 35 
N. E. 1066, 1068. 


(b) This rule has been applied by the courts in 
holding that a devise should not be held to create an 
estate in fee tail where such an estate 1s not valid. 


Thus in Illinois a devise to A and his heirs forever 
with a further proviso that should he die “without 
heirs of his body” the estate should go to his surviv- 
ing brothers and sisters, the court held that the de- 
vise was plainly of a fee determinable upon his dying 
without heirs of his body, but the court continued: 


“There is, moreover, in our opinion, a reason sus- 
taining this view in this state which does not exist 
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where, as at common law, estates tail are recognized. 
We have no estates tail; but, on the contrary, where 
an instrument is executed which would at common 
law be held as vesting an estate tail, our statute de- 
clares it shall only vest a life-estate in the grantee or 
donee in tail, and the remainder in fee in the desig- 
nated heir or heirs. Section 6, c. 30, Rev. St. 1874. 
It would then seem that it violates the plainest prin- 
ciples of construction to hold that language in a will 
which can only vest a life estate in the first taker, 
and a remainder in fee in the next, was imtended to 
vest an estate tail, merely because, if that language 
had been employed where estates tail are recognized, 
it would have vested such an estate. It does not have 
that effect here, and, in the absence of anything ap- 
pearing to the contrary, language must be presumed 
to have been intended to have the legal effect which 
the law assigns to it.” 


Summers ct al v. Smith et ux., 127 Tl. 645, 21 
N. Epo ey. 


In a Georgia case where a similar question was 
involved, it is said: 


“The question is whether he intended to create an 
estate tail, which is prohibited by the law of Georgia, 
or an estate in remainder, which is legal. Even if 
there be any doubt, shall this court construe those 
words so as to attribute to the testator the intention 
of doing a forbidden thing, and therefore by legal 
effect accomplishing a result which would have been 
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reached without the use of the words above quoted 
au all?” 
Cooper v. Mitchell Investment Co., 133 Ga. 
769, 66S. E. 1090. 


“Hstates tail are lawful in Great Britain, and the 
word heirs, heirs of the body, etc., have a fixed tech- 
nical meaning; and, therefore, when, in that coun- 
try, such words are used in an instrument of con- 
veyance, presumptions may favor these estates. But 
such estates are prohibited in Georgia—these words 
are, by legislation, as it were, deprived of that set- 
tled signification; and therefore, presumption will 
not here, readily favor such estates.” 

Robert v. West, 15 Ga. 122, 145. 


“We cannot therefore by construction turn a life 
estate into an estate tail, and then give it up to the 
operation of the act of 1784, and thereby entirely de- 
feat the intention of the devisor.” 

Jarvis v. Wyatt, 11 N. C. 227. 


So the Texas court said: 


“In the states that have inhibited entailment, the 
words ‘heirs of the body’ are not strictly technical, 
because they are not appropriate words to create any 
estate recognized by law. Jarvis v. Wyatt, 4 Hawks, 
N. C. 227. In this state it is not even necessary to 
use the words ‘Heirs’ to create an estate in fee.” 


and in reference to whether the words “lawful issue” 
_ should be presumed to be words of limitation and not 
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of purchase, the same court further said such pre- 
sumption 


“is to make the donor do that which is in violation of 
law, in making an estate tail (which will not readily 
be presumed. See 15 Ga. 145-6.)” 

Hancock v. Butler, 21 Tex. 804, 811, 817. 


In Kentucky, the court said of a devise to “J. W. 
and to the heirs of her body by I. W.”, 


“Estates tail are forbidden by our law, and hence, 
although the language appears to create such an es- 
tate, yet if any other construction will not neces- 
sarily distort the meaning of the words used, it will 
be adopted.” 

Brown v. Hlzey, 83 Ky. 440, 443. 


The court held that “heirs of her body by I. W.” 
meant children who therefore took in praesenti with 
their mother. 


(c) The rule should be applied even more rigor- 
ously to the will of a Hawaiian, who was the last of 
the Kamehamehas. | 


We submit to the court in this case a very serious 
error on this point. While admitting that “In a ju- 
risdiction where fees tail have been abolished the 
courts would be slow to construe a will executed 
after the abolition as intending to create such an es- 
tate,” it is said that this presumption “does not oper- 
ate with much force in the case at bar since an im- 
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pression seems formerly to have existed—how prey- 
alent it was we do not know—that fees tail could 
exist here.” Against this statement of an alleged 
impression, of which the court does not seem any too 
sure; of which there is no evidence in the record, of 
which we can find no recogniton in the judicial his- 
tory of Hawaii, we place the language in the Rooke 
ease of the leading counsel for the defendant in an 
opinion concurred in by at least one Judge who was 
in the full tide of practice in Hawaii when the will 
was written, and we strenuously urge that the opin- 
ions of judges who practiced at the bar of Hawaii 
before the common law was adopted, are of more 
value than those who had not that experience. 


“We have no hesitation in holding that estates tail 
have no place under the laws of Hawaii. It is true, 
as contended, that ancient Hawaiian land tenures 
bore a striking resemblance to those which prevailed 
in Europe in feudal times. <A feudal system, not the 
feudal system of early English history, grew up in 
these Islands. Estates tail were never a part of 
that system. Even in England they were of statu- 
tory origin. Nor was the English system ever im- 
ported into these Islands. On the contrary the 
movement was in the opposite direction, as shown, 
among other things, by the establishment of the Land 
Commission in 1846 for the purpose of awarding 
titles in fee simple and abolishing what then re- 
mained of the Hawaiian feudal system. Estates tail 
are repugnant to the policy of the free alienation of 
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property and have generally been considered out of 
place in the United States and have been abolished 
by statute or not recognized by the courts in most of 
the States and our early settlers from New England, 
here one remove further from old England, would 
not have been likely to introduce estates tail even 
if they had brought with them the main body of their 
laws and customs and established a colony of their 
own, instead of becoming themselves practically in- 
corporated in the Hawaiian nation and merely exer- 
cised an influence, important though it was, upon 
Hawaiian legislation, customs and ideas. Accord- 
ingly, we find no instance of the recognition of es- 
tates tail or of their concomitants, such as fines and 
common recoveries, in the history of these Islands. 
On the contrary, as pointed out by counsel, statutes 
have been enacted, which in important respects con- 
flict with the idea of the existence of estates tail. 
For instance, the disposition of property at death is 
provided for as follows: ‘Every person of the age of 
eighteen years and of sound mind may dispose of his 
or her estate both real and personal by will.’ Civ. 
L., Sec. 2122. The owner of an estate tail could dis- 
pose of it by will under this statute. But at common 
law estates tail could not be disposed of by will. 
‘Whenever any person shall die intestate within this 
Republic, his property, both real and personal, of 
every kind and description, shall descend to and be 
divided among his heirs as hereinafter prescribed.’ 
Civ. L., Sec. 2105. Upon the decease of the owner 
of an estate tail intestate it would go to his heirs 
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general under this statute. But it is of the very es- 
sence of an estate tail that it shall go to heirs spe- 
cial. An estate tail is an estate from which the heirs 
general and the power of alienation are tailed or cut 
off. In the case of an estate tail, the issue take, if 
at all, by descent, and not under the will of the cre- 
ator of the estate, and if they take by descent they 
must take under the statute of descent, and a testa- 
tor cannot by attempting to create an estate tail,alter 
the statute of descent by prescribing a course of de- 
scent inconsistent with that prescribed by the stat- 
ute. In the case of an estate tail general, it is true, 
the heirs special, that is, the heirs of the body, if 
any, would, under our statutes, be the heirs general, 
and the estate would descend here as at common law 
so long as it lasted, that is, so long as such heirs 
lasted, to the heirs general, although such heirs 
would not be the same persons or take in the same 
manner here as at common law, where males were 
preferred to females, and the eldest male and his 
male descendants to the younger males, and all de- 
scendants, who took at all, took per stirpes, though 
of the same degree; and upon the failure of such 
heirs, that is, upon the termination of the estate, 
there would be nothing to go to the heirs general, 
that is, the collateral heirs or lineal ascendants. But 
in most cases of estates tail male or female or spe- 
cial, the heirs special would not be the heirs general 
and the course of descent indicated by the will would 
conflict with that prescribed by the statute. Under 
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similar statutory provisions it was held that estates 
tail could not be created in New Hampshire. Jewell 
v. Warmer, 35 N. H. 176.” 

Rooke v. Queen’s Hospital, ubi supra. 


Again the same learned judge in holding that the 
common law rule requiring the use of heirs in a deed 
was not a law in Hawaii before the adoption of the 
common law rule, says: 


“That rule was a relic of the feudal system and 
erew up under conditions that no longer exist in 
England and never existed in these Islands as it did 
in England. It is now regarded as purely technical, 
and its chief effect seems to be to defeat the intention 
of the parties.” 


and after referring to the rule of construing ancient 
conveyances by the courts of Massachusetts, without 
regard to this rule of the common law, he cites Cole 
v. Lake Co., 54 N. H. 242: 


“They who brought the general body of the com- 
mon Jaw with them to this region might well have 
omitted to bring the feudal rule, not because it was 
fabricated in a barbaric age, but because it was de 
signed and fitted to perpetuate a barbaric condition ; 
not because it originated in a foreign land, but be- 
cause it was not suited to the commonwealth which 
our foreign ancestors came to this country to or- 
ganize.” 


and then adds: 
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“The New Englanders who early settled here did 
not come as a colony or take possession of these 
Islands or bring their body of laws with them, though 
they exercised a potent influence upon the growth of 
law and government. The ancient laws of the Ha- 
Wwalians were gradually displaced, modified and add- 
ed to. The common law was not formally adopt- 
ed, until 1893, and then subject to judicial precedents 
and Hawaiian national usage. Prior to that time 
the courts were at first without statutory suggestion 
as to what law they should follow in the absence of 
statutes, and later were expressly permitted by stat- 
ute to appeal to ‘natural law and reason, or to re- 
ceived usage, and * * * the laws and usages of 
other countries’ and ‘to adopt the reasonings and 
principles of the admiralty, maritime, and common 
law of other countries, and also of the Roman or 
civil law, sofaras * * * founded in justice, and 
not in conflict with the laws and customs’ of this 
country. See Civ. Code, Secs. 14, 825. The courts 
usually followed the common law when applicable. 
But they felt free to reject it, and did as a rule when, 
as in the present case, it was based on conditions that 
no longer exist, and when it had come to be generally 
recognized as merely technical and subversive of jus- 
tice or the intentions of the parties to instruments 
and when it had in consequence been generally al- 
tered or abrogated by statute elsewhere. The ques- 
tion here, unlike that in the United States, was not 
whether the court should decline to follow a rule, but 
whether it should adopt a rule. The reason for giv- 


49 


ing effect to the clear expressed intention and for 
not adopting technical rules, especially when they 
are practically obsolete and founded on conditions 
that never existed here, is greater in the case of Ha- 
walians and Hawaiian deeds than in the case of Eng- 
lish-speaking people and English deeds. See //aale- 
lea v. Montgomery, 2 Haw. 62; NKekuke v. Weliiaa, 
») Ib. 457. Among the cases in which the court has 
declined to follow the common law as to real prop- 
erty the following may be mentioned: Wood v. Ladd, 
1 Ib. 17, seal not essential to a mortgage; Campvell v. 
Manu, 4 Ib. 459, seal not essential to a deed; (see 
also In re Congdon, 6 Ib. 633, seal not essential to 
a bond); Jn the matter of Vida, 1 Ib. 63, dower in 
leasehold estate of long duration; Kuuku v. Kawai- 
nui, 4 Ib. 515; Puukatakea v. Hiaa, 5 Ib. 484, and 
AKuuku v. Kawamai, 4 Tb. 515, conveyance of free- 
hold in futuro; (see also Judd v. Hooper, 1 Ib. 13, 
livery of seisin) ; Awa v. Horner, 5 Ib. 543, deed to 
two or more creates tenancy in common; Thurston v. 
Allen, 8 Ib. 392, same as to tenancy in common, also 
Rule in Shelley’s Case not law here; /n re Keliiaho- 
nui, 9 Ib. 6; Mossman v. Government, 10 Ib. 421, and 
Ninia v. Wilder, 12 Ib. 104, conveyance by disseissee 
valid; Rooke v. Qucen’s Hospital, 12 Ib. 374, estates 
tail and fees simple conditional cannot exist here. 
See also Kake v. Horton, 2 Ib. 209, damages for death 
by wrongful act; (see also Puuku v. Kaleleku, 8 Ib. 
80) ; also The King v. Agnee, 3 Ib. 106, and The King 
v. Robertson, 6 Ib. 718, practice in criminal cases.” 
Branea v. Makuakane, 13 Haw. 499, 504. 
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If then “where fee tails have been abolished the 
courts would be slow to construe a will executed 
after the abolition as intending to create such an 
estate” and “such an intention would not be im- 
plied,” ought not the presumption to operate with 
much more force in the case at bar where the court 
is construing the will of the last of the Kamehame- 
has, a typical Hawaiian, and not impute to her a 
knowledge of that feudal system which was never a 
part of the Hawaiian and an intention to create an 
estate “repugnant to the policy” of Hawaii, of which 
there is “no instance of the recognition in the history 
of these Islands; and which conflicts with its early 
statutes? We submit that the supposition of the 
court is incredible, that Bernice Pauahi Bishop’s in- 
tent was to create an estate of which she knew noth- 
ing, of which there has been no instance in the 
Islands, which was foreign to her ideas, with all the 
technical concomitants which the necessities of the 
English feudatory system had surounded it. Even 
in the case of Doctor Rooke, who was an English- 
man, and who undoubtedly knew of the estate, where 
the court held that the devise would create an estate 
tail at common law, the court did not impute to him 
such an intent. 


IE. 


AT COMMON LAW THE DEVISE WOULD 
CREATE AN ESTATE BY THE ENTIRETY FOR 
LIFE IN THE FIRST TAKERS, WITH ALTER- 
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NATE CONTINGENT REMAINDERS AT THE 
TERMINATION OF THE LIFE ESTATE IN THE 
THEN SURVIVING HEIRS OF THE BODY OF 
EITHER OR IN THE TRUSTEES, AS THE CASE 
MIGHT BE. 


gil CLAM wee & ) 
(a) The decision necessarily holds that an estate 
/ 


wee ——- -- 


by the entirety for life was ereated in Kahakuakot 
(wc) and Kealohapauole (k). 


This is the necessary result from the cases cited 
by the court. The decision, after declaring that “the 
first takers being husband and wife, presumably took 
by the entirety: Robinson v. Aheong, 13 Haw. 196,” 
cites 2 Jar. on Wills, 252, Ex parte Tanner, and Doe 
v. Green, to the point that the joint estate in fee tail 
or fee simple may have several inheritances, and 
then sees no reason why it should uot be applied to 
an estate in the entirety. But as we have already 
shown, Jarman and the cases cited show that the 
estate as construed by the court is a joint estate for 
life in the first takers with a remainder. The estate 
by the entirety declared to have been created here is 
then an estate by the entirety for life, with a re- 
mainder. 


(b) There is reason why a remainder in severalty 
should not be implied where a husband and wife take 
an estate by entirety for life. 


1. No such remainder has ever been recognized in 
the innumerable cases before the English court. In 
Ex parte Tanner, it is said: 
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“If lands were given to a man and woman, and the 
heirs of their bodies, this would be an estate in spe- 
cial tail (Littleton’s Tenures, S. 16), and the word 
‘respective,’ if introduced before the word ‘heirs,’ 
would have the effect of making the man and woman 
jowt tenants for life.” 


continuing : 


“YT must confine the application of the word ‘respec- 
tive’ to the inheritance given after the estate to the 
children. If the devise had been to the children and 
the heirs of their bodies respectively, I should have 
held them tenants in common in tail. Here the ex- 
pression ‘respective’ is limited to the inheritance, 
and these are fit words to create a joint estate for 
life, with several estates of inheritance in tail.” 

Ex parte Tanner, ubi supra. 


So also the cases cited in Elphinstone on Interpre- 
tation of Deeds, page 235, would indicate that except 
where both take an estate tail, as in Denn v. Gillot, 
2 T. R. 431, the husband and wife do not take an 
estate by the entirety. 


2. The tenure of an estate in the entirety is quite 
different from a joint estate, and still more so from 
a tenancy in common. The husband and wife are 
seized per tout but not per my. Tach joint tenant 
can alien his interest; a tenant by the entirety can- 
not. The former can sever their estates, the latter 
is inseverable. The former can have partition, but 
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not the latter; and it is questionable whether divorce 
proceedings affect it. 


“The estate of joint tenants is a unit made of di- 
visible parts; that of husband and wife is also a unit, 
but it is made up of indivisible parts. In the first 
case, there are several holders of different moieties 
or portions, and upon the death of either the survivor 
takes a new estate. He acquires by survivorship the 
moiety of his deceased co-tenant. In the last case, 
though there are two natural persons, they are but 
one person in law, and upon the death of either, the 
survivor takes no new estate. It is a mere change in 
the legal properties of the person holding, and not an 
alteration in the estate holden.” 

Sinchey wv. Meefe’s His, 26 Pa. St. 399; 18 
Am. Dee. 378. 
Den v. Hardenbergh, 18 Am. Dec. 378 (Note). 


So the abolition of tenancies in common does not 
affect the estate by the entirety. They are not re- 
pugnant to the genius of the republic. (Id. 380.) 


“a grant to husband and wife was not considered 
in the same light as a grant to other persons; for 
that if a joint estate be made to husband and wife, 
and a third person, the husband and wife have but 
one moiety; and the third person will have as much 
as them both; because the husband and wife are but 
one person in law.” 
Co. Lit. 107, Fearne, p. 40. 


Again Mr. Fearne observes that a limitation to the 
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heirs of their bodies following a joint limitation to 
husband and wife must be of the same quality, that 
is, a joint limitation. 

Fearne, p. 37. 


The limitation in this devise is clearly not joint, 
and therefore, must be a remainder and not a limi- 
tation of the precedent estate. Aside from this, it is 
inconceivable that there should be a separate in- 
terest in either tenant by the entirety during the 
existence of that estate. Such an interest would be 
directly opposed to the theory of seizin, which is per 
tout. On the other hand, there is nothing incon- 
sistent with there being a contingent remainder in 
the heirs of the body of either at the termination of 
the estate by the entirety for life. The former in- 
terest is a vested interest; the latter interest is a 
contingent interest and therefore not inconsistent 
with the common law theory of an estate by the en- 
tirety. 


(c) That Kahakuakoi (w) and Kealohapauole (k) 
took for life only, and that the testatrix intended to 
devise the remainder to those persons then living, 
who should be of the blood of both, or cither by 
another; in default of such issue to the trustees, ts 
strongly indicated by a careful analysis of the sev- 
eral provisions of the two clauses. 


1. By her provision in the same clause “unto IXa- 
hakuakoi (w) and Kealohapauole, her husband, and 
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to the survivor of them” of an annuity “so long as 
either of them may live.” 

2. The devise is “unto them,” viz: unto Kahakuakoi 
(w) and Kealohapauole, her husband, and to the 
survivor of them * * * so long as either of them 
may live. 

3. The remainder is devised “and to the heirs of 
the body of either,” and while the words “and to” 
are not decisive, they are often words of demarcation 
indicating a devise over, and this is so recognized by 
Judge Frear in the Rooke case. Their importance is 
accentuated by an examination of the will. In every 
case in which the testatrix gives the whole estate, 
she says, as in Clause 13, “unto the trustees below 
named, their heirs and assigns forever.” Clause 16, 
her personal property to her husband, “to him, his 
executors, administrators and assigns forever,” and 
First Codicil, Clause 9, of Moanalua to S. M. Damon, 
“to him, his heirs and assigns forever,” in no case 
using the words “and to” before the words heirs or 
executors, while in the will she uses the word “to” as 
meaning “devise to” the trustees, fifteen times. Their 
importance is further emphasized by use elsewhere 
in the clause; the devise to the first takers is “unto 
them”; to the trustees “to my trustees.” Is it not 
reasonable to suppose that “to the heirs of the body 
of either” had the same force in the mind of the tes- 
tatrix? 

4, The words of the Codicil (Tr., p. 87) ‘to have 
and to hold as limited in said fifth article of my said 
will” adds some force to this. The limitation in 
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terms refers to the entire fifth article. Again there 
is no devise to Kahakuakoi and Kealohapauole spe- 
cifically, as expressed in the codicil in the will; it is 
“unto them,” and the “them” referred to is to be 
found by reference to the recipients of the annuity, 
which is given “so long as either of them may live.” 
When there is added the fact that it is conceded that 
the immediate devise is of a life estate to Kahakua- 
koi and Kealohapauole by the entirety, that is to 
say, “so long as either of them may live,” the most 
reasonable supposition is that the limitation re- 
ferred to is the devise over “to the heirs of the body 
of either” and “upon default of issue the same to go 
to my trustees.” 


(d) This conclusion is made clear by the words of 
explanation “of either,’ and the devise “upon default 
of issue” to the trustees. 


The decision holds that these words indicate that 
the heirs of the body of one spouse by another, who 
would, therefore, not be the heirs of the body of the 
other, would take “upon default of issue” clearly 
means, and this is not questioned by the courts, a 
default of issue of cither, at the termination of the 
precedent estate. Whether the words be construed 
as words of purchase or of limitation, the succession 
prescribed by the will is to the heirs of the body of 
either, that is to say, the heirs of either or both, 
which includes the children of either spouse by 
another. Therefore, the succession, whether by pur- 
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chase or by limitation at the death of the survivor 
of the entirety would be as follows: | 


“1, The survivor leaving heirs of his or her body, 
the deceased spouse having left none, the heirs of the 
body of the survivor take. 

“2. Both Ixa. and Ixe. leaving heirs of the body, 
the heirs of the body of both take, not the heirs of the 
body of the survivor. 

“3, The survivor leaving no heirs of the body, the 
deceased spouse having left heirs of the body then 
surviving, the latter take.” 


Tf the right of heirs of the body vests at the death 
of the predeceasing spouse, as the court holds, then 
heirs of the body of the predeceasing spouse, dying 
before the surviving spouse, their heirs or devisees, 
would take an interest, the whole in case the sur- 
vivor left no heirs of the body, a share in case the 
survivor left heirs of the body, but such is not our 
construction of the clause. 


Certainly (2) and (3) present a difficulty. The 
decision meets this by saying that there can be an 
estate by the entirety with several inheritances. 
There is no authority for this in the books, and the 
authorities which are cited do not sustain this prop- 
osition, but hold that where the devise is to the 
respective heirs of their bodies after a devise to joint 
tenants for life, in cases where the devisees for life 
are not and cannot become husband and wife, the re- 
mainder will be construed to be a tenancy in common 
in tail in the first takers, subject to the joint estate 
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for life. (Jar. on Wills, Vol. 2,* 252; Doe v. Green, ubi 
supra ;Ex parte Tanner.) Ex parte Tanner, in a dic- 
tum, goes a little farther and refers to Littleton’s 
Tenures, s. 16, as authority for the proposition that 
the same result would happen where the devise was 
to the husband and wife and their respective heirs 
of their bodies, which approaches more nearly to this 
case, but seems to have been overlooked by the court. 
The difficulty in applying these cases is, that the 
word used here is not “their respective” but “of 
either.” It is easy to see how the court fell into 
error. The former words do “not refer to the first 
takers,” although they may “affect the estate devised 
to them” and may relate “only to the inheritance” 
(Tr., p. 56). The words “of either” clearly refer to 
the first taker, affect the estate devised to them if 
they take the estate the decision calls for, and do not 
relate only to the inheritance. Again, their position 
is significant; it is not “either’s heirs of the body,” 
but the “heirs of the body of either.” Still more de- 
cisive is the reason that “respective” and “respec- 
tively” are 

“Words of severance. Occurring in a testamentary 
gift to more persons than one, their effect is to sort 
out the devisees or legatees so that they take as ten- 
ants in common.” 

Bouvier’s Law Dictionary. 

While “either” is not a term of severance, but is 
sometimes used collectively and sometimes distribu- 
tively, 

The Illinois court said: 
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“The word ‘either’ is sometimes used in the sense 
of one or the other of several things, and sometimes 
in the sense of one and the other. Its use in this last 
sense is not infrequent. Thus it is common to say on 
either hand, or either side, meaning, thereby, on each 
hand or side.” 


And held that on either side meant on both sides 
of a right of way. 
Chidester v. S.a@ I. S. #. KR. W. Co., 59°. 87, 
89. 


Where a paving ordinance contained the following 
clause: “Said curbstone to be set on either side of 
the roadway,” the same court said: 


“In Webster’s definition of the word ‘either’ will 
be found the following: ‘2. Each of two; the one and 
the other.’ Under this definition, the language of 
the ordinance, ‘said curbstones to be set on either side 
of the road-way,’ would require them to be set on both 
sides. Indeed, the language used in the first part of 
the section, requiring the roadway 60 feet on the 
north to be curbed, shows plainly enough that it was 
intended by the provisions of the ordinance that both 
sides of the roadway should be curbed.” 

C. ie N. P. R. Co. v. Chicago, 172 Ill. 66, 49 
. E. 1006. 


and again: 


“In Sec. 155 of the practice act of 1903 (Mott, p. 
79), the provision for reserving the right to trial by 
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jury is permissive in either party, and obviously 
means that both parties may make such reserva- 
tion.” 
YT. Harringion’s Sons Oo. v. U. 8. Express Co., 
87 N. J. L. 154, 93 Atl. 697. 


Our own court has recently held that: 


“The word ‘either’ is sometimes used in the sense 
of ‘any.’ 14 Cyc. 1232 (citing authorities). It was 
used in the sense of any of three in the second para- 
graph of this very will in the sentence ‘if either of 
said daughters shall then be dead.’ ” 

King v. Hawauan Trust Co., Ltd., 21 Haw. 
619, 622. 


The difference between “either” and “respective” is 
illustrated by the reference in Doe v. Green, to II 
Coke on Littleton, Sec. 283, where in the case of 
lands given to two men “and to the heirs of their two 
bodies begotten” the court say that of necessity this 
must mean “their several and respective heirs of 
their body.” 

Not only does a devise to A and to the heirs of the 
body of A and B constitute a life estate and contin- 
gent remainders (Denn v. Gillot, ubi supra), but 
where the devise is to A and to the common heirs of 
the body of A and a husband or wife, this constitutes 
a life estate and a contingent remainder in the issue. 
Since, while the heirs of the body of A, they are also 
heirs of the body of the husband or wife (/rogmor- 
ton v. Wharrey, 2 Wm. BI. 728, 731, 3 Wilson, 125, 
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144; Gossage v. Taylor, Stiles Rep. 325; Lane v. Pan- 
nel, 1 Roll. Rep. 230, 317, 488. Fearne, p. 212). 


“Tt is not enough that the limitation should be to 
the heirs of the person having the particular estate 
and of another who might have a common heir of 
their bodies.” 

Mudge v. Hammill,21 R. I. 283, 32 Atl. 544; 79 
A. 8. R. 802, 805. 

Dawson v. Quinnerly, 118 N. C. 188, 24 8. E. 
483, 484. 


We will not cite further American cases, but will 
reserve them under another head. While we will 
deal more fully with the point when discussing the 
Hawaiian law and the American cases, we think at 
common law the devise to the trustees “upon default 
of issue” strongly indicates an intention to make al- 
ternate limitations upon the termination of the first 
estate by the entirety upon the death of the sur- 
vivor, or what is termed a contingency with a double 
aspect, or a devise upon two alternative contingen- 
cies (Ninia v. Wilder, 12 Haw. 104; Fearne on Re- 
mainders, p. 43). It is only necessary to hold that 
the testatrix used the word “issue” and “heirs of 
the body” in the sense of issue (she certainly so 
used them) to bring the devise within such cases as 
Lodington v. Kime, sometimes cited as Luddington 
v. Kime, 1 Salk. 224, 1 Ld. Raym. 2038, cited with ap- 
proval by the Hawaiian court in Ninia v. Wilder and 
by the Supreme Court of the United States, De 
Vaughn v. Hutchinson, 165 U. S. 564. 
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An estate by the entirety in tail can be in special 
tail or in general tail, and without the words “of 
either” this devise would undoubtedly give an estate 
tail general to the survivor, which result curiously 
enough, is attributed by the court to the addition of 
the words “of either”! Giving, therefore, due weight 
to these words particularly when taken into conjunc- 
tion with the devise over, in the absence of issue of 
either, is it not clear that at common law the devises 
at the termination of the estate devised to the first 
takers are alternate contingent remainders to the 
heirs of the body of either or to the trustees, and not 
separate moieties in tail in the first takers with cross 
remainders and a contingent remainder upon an in- 
definite failure of issue? 

The fact that one is compelled to insert the words 
“for life” after the words “of devise” to Kahakuikoi 
and Kealohapauole, does not change the posture of 
the case. Judge Story says of this in a case where 
the devise was to A and “to his male children law- 
fully begotten of his body and their heirs forever, to 
be equally divided,” holding this to be an estate for 
life to A and a remainder in fee to his male children, 
that “where the estate is indefinite the party takes 
for life only, unless a different intention be clearly 
indicated,” and again “where words of devise are 
used giving an estate to A and then to B, no one 
would doubt that the estate to A would be a life 
estate, although not so expressly limited.” (Sisson 
v. Seabury, 1 Sumner 235, 244.) 
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This is an ancient rule and so in a devise to A and 
the heir male of his body lawfully begotten * * * 
and if A dies without leaving any son of his body 
lawfully begotten, then over, it was held following 
the Areher’s Case (1 Rep. 66a) that it was a life 
estate and remainder and the fact that there was no 
express life estate 


“seems hardly sufficient to take the case out of the 
effect of a rule founded on an intention manifested 
by the testator of making the person who shall fill 
the character of heir male the origin or stirps of a 
new line of descent differing from the one which 
would arise from the use of the words heir male of 
the body or heirs male of the body.” 

Chamberlayne v. Chamberlayne, 6 Ell. & B. 

625, 635. 


The court in the case just cited commented on the 
fact that a life estate is of less importance than sub- 
sequent words, showing that “the first clear words 
of inheritance ‘heirs of the body’ ” were intended to 
be the origin of a new line of descent. 

It takes slight words of explanation to change a 
fee tail into a devise over, thus “share and share 
alike if more than one,” with a devise over “in de- 
fault of issue to be lawfully begotten by me.” 

Gretton v. Haward, 6 Taunt. 94, 128 E. R. 968. 


so “as tenants in common with a clause in default of 


issue.” 
Browne v. Holme, 2 Wm. Bl. 777, 96 EB. R. 


454, 6 (Note). 


BY i 


“share and share alike” and “their heirs and assigns 
forever,” 


Right v. Creber, 2 B. & C. 866, 108 E. R. 322. 


The “first, second, third, fourth and every other son 
successively” with a devise “in default of such issue.” 
Lawe v. Davis, 2 Strange 849, 93 E. R. 892, 2 

Ld. Raym. 1561, 92 E. R. 511. 


“equally to be divided and to take as tenants in com- 
mon” with a devise over “if devisee should die with- 
out such issue.” 
Crump v. Norwood, 7 Taunt. 362, 129 EB. R. 
145, 148. 


“as well females as males and to their heirs and as- 
signs forever, to be equally divided between them as 
tenants in common.” (Doe v. Laming, 1 Wm. Bl. 265, 
96 E. R. 146; North v. Martin, 6 Sim. 266, 58 E.R. 
593.) Here the immediate devise was to the hus- 
band and wife and to the survivor, with special tail 
to the heirs of the body of the husband begotten of 
the wife, and the tenancy in common was, if there 
were more than one child. 

The rule at common law deducible from these cases 
is well put by Mr. Justice Blackstone in Perrin v. 
Blake, Har. Lt. 489, 504, FE. R. Cases, Vol. 10, 707, but 
the test is “how those heirs were intended to take 
whether as descendants or as purchasers.” We re- 
spectfully urge that even at common law the estate 
devised being an estate by the entirety, the descent 
of which would be to the heirs of the body of the sur- 
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vivor where the descent may be to the heirs of the 
body of the other and another, or the heirs of the 
body of the survivor and another, and where these 
heirs clearly take as tenants in common not as joint 
tenants they must take by purchase and not by de- 
scent. 

The failure to specifically declare the estate has 
never been decisive (Chamberlayne v. Chamber- 
layne, ubi supra). In addition to the cases already 
cited, may be cited Doe v. Burnsall, 6 T. R. 30, 101 
E. R. 419; Lawe v. Davis, ubi supra; Doe v. Laming, 


ubi supra. 
Til. 


EVEN IF THE DEVISE WOULD BE CON- 
STRUED AS AN ESTATE TAIL AT COMMON 
LAW, SUCH CONSTRUCTION WOULD NOT BE 
IN ACCORDANCE WITH THE CURRENT OF 
JUDICIAL DECISION IN THE UNITED 
STATES, EVEN WHERE THE COMMON LAW 
PREVAILS. 


“In the United States the tendency is to reject 
what are considered rules of property in England if 
out of joint with the times, and to suffer rules of 
construction to yield readily to the manifest inten- 
tion of the testator. * * * There exists even 
greater reason for departure from or failure to adopt 
English technical rules or precedents here than in 
the United States.” 


Rooke v. Queen’s Hospital, ubi supra. 
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The common law is ascertained in Hawaii under 
the Act of 1893 (R. L. Haw. 1915, Sec. 1) by Ameri- 
can, as well as English decisions. Under the Eng- 
lish decisions, in many cases, the apparent intention 
of the testator yielded to fixed legal meanings given 
to words by the courts held to be the safer rule. Such 
is not the law generally in America, and certainly 
not in Hawaii. 

Thus many English decisions cited by Jarman in 
regard to superadded words of limitation (not words 
of explanation) are arrived at by rejecting words or 
giving less weight to words which may express the 
intent of the testator, but which are rejected under 
common law rules as being inconsistent with the 
fixed meaning which the law gives to the words “heirs 
of the body” as creating an estate tail, even if such is 
clearly against the intention of the testator, chiefly 
under the rule in Shelley’s Case. 

In America, these cases would not generally be 
followed. Thus, where the words were “to such 
issue, their heirs and assigns forever,” the issue was 
held to be the “springhead of a new and independent 
stream of descents.” 

Daniel v. Whartenby, 17 Wall. 689. 
Green v. Green, 23 Wall. 486. 


In a case similar to those cited by Jarman, “to 
her heirs begotten of her body and to their heirs and 
assigns,” it was held, repudiating the English cases, 
that the children “become the root of a new succes- 
Sion, and take as purchasers and not as heirs.” 

De Vaughn v. Hutchinson, 165 U. S. 564. 


cr 
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De Vaughan v. Hutehinson, as well as Green v. 
Green, raise another consideration, that the word 
‘issue,’ which is used in this devise interchangeably 
with “heirs of the body,” is a less technical word and 
at common law yielded more easily to a supposed 
intention of the testator to benefit the issue, and so 
while the addition of the words “their heirs” to a 
devise to A and the heirs of his body would at com- 
mon law be construed as an estate tail, as shown by 
the cases cited by Jarman, where the remainder is 
to his issue, “with words of limitation superadded, 
the word ‘issue’ will in that case be construed to be a 
word of purchase.” 

6 Cruise, Dig. 3d Am. ed. 259. 


Luddington v. Kime, 1 Ld. Raym. 203. 
De Vaughn v. Hutehinson, ubi supra. 


Mr. Justice Shiras says in the latter case that 
whether Luddington v. Kime has been overruled in 
England is immaterial, that there is no decision in 
this country which questions the rule. The learned 
justice also quotes from a case in 3 App. D. C. 50: 


“It is certainly a well-settled principle in the law 
of real property, indeed as well settled as the rule 
in Shelley’s Case, 1 Coke 88, itself, that where an 
estate is expressly devised to a person for life, with 
remainder to the heirs of his body, and there are 
words of explaantion annexed to such word ‘heirs,’ 
from whence it may be collected that the testator 
meant to qualify the meaning of the word ‘heirs,’ 
and not to use it in a technical sense, but as descrip- 
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tive of the person or persons to whom he intended to 
give his estate, after the death of the first devisee, 
the word ‘heirs’ will, in such case, operate as a word 
of purchase.” 


and cites from Daniel v. Whartenby: 


“But if there are explanatory and qualifying ex- 
pressions, from which it appears that the import of 
the technical language is contrary to the clear and 
plain intent of the testator, the former must yield 
and the latter will prevail.” 


concluding : 


“The word ‘heirs’ in order to be a word of limita- 
tion, must include all the persons in all generations 
belonging to the class designated by the law as 
‘heirs.’ But the devise here was to Martha Ann for 
life, and at her decease to her heirs begotten of her 
body and to their heirs and assigns—a restricted 
class of heirs—and this limitation shows that it was 
the intention of the testator that Martha Ann’s chil- 
dren should become the root of a new succession, and 
take as purchasers and not as heirs.” 


Now, if the use of the superadded words “their 
heirs and assigns” makes the children the root of a 


new succession and take as purchasers, because those 
words show a restricted class of heirs, surely in this 
case, where persons who are not the heirs of the body 
of the survivor may take and where the taking is in 
entirely different proportions, it must be held that 
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the root of a new succession is formed and that the 
words are words of purchase. ‘. 

The West Virginia court has applied this rule in 
holding that in a devise “for themselves, and after 
them to their heirs,” although “heirs” is usually a 
word of limitation, yet such words are easily con- 
strued to be words of purchase. 

Tron v. Stover, 67 W. Va. 356, 67 S. E. 11119. 


“While it is true that courts will respect and en- 
force the technical meaning of ‘heirs’ or ‘heirs of the 
body,’ so as to make them strict words of limitation, 
after a life estate to the ancestor, where there is 
nothing to show that they are not used in a different 
sense, there is a disposition, especially since ‘the 
abolition of estates tail, to seize upon slight cir- 
cumstances to make them words of purchase. May 
v. Kitehie, 65 Ala. 602; Price v. Price, 5 Ala. 5ar; 
Williams v. MecConico, 36 Ala. 22; Dunn v. Davis, 
12 Ala. 140; Watson v. Williamson, 129 Ala. 362, 30 
South. 281.” 

Findley v. Hill, 183 Ala. 229, 32 South. 497, 
498. 


So in a later case that court construed “heirs” to 
mean children, citing 30 Am. & Eng. Ency. Law (2d 
Ed., p. 667). 


““When a will fairly construed is susceptible of 
two constructions, one of which would render it in- 
operative and the other give effect to it, the duty of 
the court is to adopt the latter construction.” 
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Castleberry v. Stringer, 176 Ala. 250, 57 So. 
849, 850. 


So in Pennsylvania a devise “heirs or issue law- 
fully begotten on the body of the said G.,” are not 
words of limitation, but gave “children a distinct 
and independent interest as tenants in common.” 

Nebinger v. Upp, 13 Serg. & R. 65, 69, 70. 


So “his lawful heirs born of his wife,” held that the 
heirs of their common body take a contingent re- 
mainder. Thompson v. Crump, 138 N. C. 32,508. E. 
457. 

That court also held that the rule in Shelley's Case, 
that the words heirs of the body should be construed 
as words of limitation, only applies where “the 
Same persons will take the estate whether they take 
by descent or purchase, in which case they take by 
descent” (Howell v. Knight, 100 N. C. 254, 6S. EB. 721, 
722), and in another case where the heirs of the body 
of the wife were limited to those by her present 
husband, it was held that the heirs took by purchase ; 
Dawson v. Quinnerly, 118 N. C. 188, 24S. E. 483, 484; 
see also Patrick v. Morchead, 85 N. C. 62, 39 Am. Rep. 
684, 688; Bird v. Gilliam, 121 N. C. 326, 28 S. E. 489, 
490. 

The Federal Court in Georgia has held that a de- 
vise to A and her heirs “and if A should die without 
issue living at her death, then in default of such 
issue, to E.” Held that the word “heirs” was con- 
strued by the defining word “issue” and the alterna- 
tive phrase in default of such issue, that it was A’s 
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heirs of the body who took an estate by devise under 
it. Myrick v. Heard, 31 Fed. 241, 248-4. 

Somewhat like the case at bar is an IJlinois case, of 
a deed between A and B, party of the first part, and 
C and D, his wife, “during their or either of their 
natural lives, and in fee to the heirs of the said C 
and his wife, the party of the second part,” where, 
by the deed the property was conveyed “unto the 
said party of the second part, their heirs and assigns 
* * * to have and to hold * * * said land 
* * * unto the said party of the second part, their 
heirs and assigns forever.” C and D had children, 
and the court held said party of the second part to 
include the heirs, and that “the heirs” mean heirs of 
the body of the two, and that the deed passed a life 
estate and a remainder in fee in the heirs of the 
body. 

Hall v. Hankey, 174 Fed. 139. 

So in Illinois a devise over to the heirs of the body, 
their heirs and assigns; held that this indicated the 
individuals who would be heirs of the body at the de- 
cease, and therefore they took by purchase. 

Aetna Life Ins. Co. v. Hoppin, 249 Tl. 406, 94 
N. E. 669. 


IV. 


WHATEVER THE DEVISE WOULD HAVE 
CONSTITUTED AT COMMON LAW, UNDER 
THE HAWAIIAN SYSTEM, THIS DEVISE 
SHOULD BE CONSTRUED AS A LIFE ESTATE 
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IN THE FIRST TAKERS AND ALTERNATE 
CONTINGENT REMAINDERS IN THE CHIL- 
DREN, OR THE TRUSTEES. 


The last of the Kamehamehas dying makes her 
will. She has many dependents on her bounty, but 
so far as the evidence shows, only one family of rela- 
tives. Kahakuakoi was her cousin and not only was 
she dependent on Mrs. Bishop’s bounty, but so also 
were her husband and their children, Niulii, Lydia 
and George, who lived with Mrs. Bishop. Kahakua- 
koi was not beyond the age of child bearing, and in 
fact had children born after the making of the will, 
who have since died. Pauahi provided for many 
friends and many dependents and in all instances 
save one, apart from the gift of some personal prop- 
erty to her husband, the provision was for life only 
and the property then reverted to the trustees. When 
the testatrix made provision for these dependent 
relatives, including the grandfather, grandmother, 
the mother, uncle and aunt of the plaintiff, she made 
a different provision, which the Circuit Court and 
the Supreme Court of Hawaii held constitutes an 
estate by the entirety in the first takers and which 
was “intended to create an estate other than a fee 
simple” for which “No authority exactly in point has 
been found” (Tr., p. 46), but held that the testatrix 
did not intend to create a “life estate or estates and 
remainder” because she had elsewhere shown that 
she knew how to express an intention to create a life 
estate and a remainder, and cites a devise in the fifth 
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paragraph of the first codicil to KX. and H. his wife 
“to have and to hold for and during the terms of their 
natural lives and that of the survivor of them; re- 
mainder to my trustees upon the trusts named in my 
said will (Tr., p. 86), and concludes that the testa- 
trix intended an invalid and impossible gift, viz: an 
estate by the entirety in tail with several inheri- 
tances. This reason does not seem sufficient because 
the testatrix had in mind in this instance third par- 
ties as the then objects of her bounty for whom she 
wished to provide. In the case cited by the court 
the trustees were to take absolutely ; in this case they 
were to take only when husband and wife both left 
no heirs of the body, or, as the will puts it, “upon de- 
fault of issue,” and so she inserted the words “unto 
them,” viz: upon the same devise as she had given to 
the other husband and wife “and to the heirs of the 
body of either.” This is a plain, obvious and reason- 
able construction, but when the further considera- 
tion is added that the devise, as construed by the 
court, creates an invalid estate which has “no place 
under the laws of Hawaii,” “was never a part of that 
system,” “or imported into these Islands,” “repug- 
nant to the policy of free alienation of property,” 
“out of place,” “of which there is no instance of rec- 
ognition * * * or of their concomitants, such as 
fines and common recoveries in the history of these 
Islands” whose statutes “conflict with the idea of 
the existence of estates tail,” and then the court con- 
verts this estate tail into a fee simple which the ten- 
ant could dispose of by will, could alienate, in which 
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the heirs general take, whereas under the estate tail 
(the intention to create which is imputed to the tes- 
tatrix), the tenant could not dispose by will, could 
not alienate or cut off the heir and in the descent of 
which males were preferred to females, and the 
eldest male and his descendants to younger males, in 
which all descendants took per stirpes, the result 
does not commend itself to reason. The necessities 
of the case go farther than this. If the intention on 
the part of the testatrix was to create an estate tail 
by the use of the words “of either” and the devise 
over to the trustees, she also intended to create cross 
remainders, an estate which does not come by de- 
scent, but by purchase; remainders which the deci- 
sion of the court wipes out with one fell sweep, and 
in doing so converts the devise over to the trustees 
from a contingent remainder into an executory de- 
vise, because having converted the present estate 
into a fee simple the only way which that devise can 
take effect is by an executory devise, which the court 
also finds was not intended since the intention is im- 
puted to Mrs. Bishop to create an estate tail, in 
which case the devise would be a contingent remain- 
der. We must go farther, and since the testatrix 
must have known that the estate tail, which she had 
in mind, was impossible under the law of Hawaii, 
and assume that she deliberately created an invalid, 
impossible and unheard of estate and then left it to 
the court to “approximate” what should be her will. 
As a matter of law this clause is the language of the 
testatrix, and as a matter of fact we would court the 


68 


opportunity to prove that it was her language and 
not that of the scribe, who drew the will, but Judge 
Hatch, who presumably drew the will and the codi- 
cul, knew that an estate tail was impossible in Ha- 
wail; he knew that it had never been heard of; he 
knew that it was invalid; and more than that, he 
was born and trained in a jurisdiction which repu- 
diated estates tail as inconsistent with the Ameri- 
can system, and declared that “Any attempt, there- 
fore, to limit the descent of estates here to any other 
course of descent must be futile,” in a case relied on 
by Judge Frear in the Rooke case, Jewell v. Warner, 
ubi supra. 

Estates tail were absolutely unknown in Hawaii, 
but contingent remainders were not. They were a 
natural method of devising a remainder after a life 
estate, and there was nothing in reason which would 
prevent alternate contingent remainder. (Nina v. 
Wilder, ubi supra.) It is, therefore, reasonable to 
suppose that the testatrix after having made up her 
mind to devise to the husband and wife for their lives 
and the life of the survivor, which is the present de- 
vise according to all constructions, intended, and did 
devise the remainder to the heirs of the body that 
either might leave and if neither left such heirs of 
the body, then to the trustees, since the objects of her 
bounty were exhausted. Such a construction should 
be adopted because it is a reasonable construction 
and construes the devise as a lawful devise, provid- 
ing for the objects of her bounty, and providing for 
them in the order which she must have intended. A 
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construction adopted by the court is confessedly not 
the intention of the testatrix; it confessedly defeats 
that intention, and should not be adopted, not only 
for that reason, but because it imputes to her an in- 
tention to create an estate which she did not know 
of, and which, if she did know of, she would have 
known was invalid. 


(a) The holding “that the intention of the testa- 
tric was to create * * * an estate in tail” and 
that there was “no doubt as to what the testatrix in- 
tended” is untenable. 


We observe that this is not a holding that the de- 
vise at common law would create a fee tail, but that 
the testatrix intendcd such an estate, which is, as we 
have said, inconceivable. 

1. Such an estate must have been unknown to the 
testatrix, for the Hawaiian court can “find no in- 
stance of recognition of estates tail or of their con- 
comitants, such as fines and common recoveries, in 
the history of these Islands. 

2. The estate is a result of technical rules applied 
to a feudal system which never existed in Hawaii 
and founded on conditions that are practically obso- 
lete elsewhere, and never existed here. 

3. Estates tail have no place under the laws of 
Hawaii, and were never a part of that system. What- 
ever feudal system there was in Hawaii was abol- 
ished by the establishment of a land system in 1846, 
for the purpose of awarding land titles. 

4. “The movement was in the opposite direction,” 
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and while “estates tail are repugnant to the policy 
of the free alienation of property” and out of place in 
the United States, here, where we are “one remove 
farther from Old England,” they are still farther out 
of place. 

). Estates tail are inconsistent with the statutory 
laws. 

6. An estate tail is absolutely inconsistent and 
characteristic of the fee simple recognized by those 
laws. 

All these propositions are set forth in the learned 
opinion of Judge Frear in the Rooke case, and while 
the court in this case says something about a vague 
impression, which they do not seem to be able to put 
their finger on, or to state how prevalent it was, that 
fee tails existed in these Islands, and while the 
courts say that a fee simple and a fee tail “belong to 
the same genus” (whatever that may mean, for 
“venus” is a biological and not a legal term), we 
place against this vague understanding the decision 
in the Rooke case, which states the understanding of 
the bar and the understanding of the community at 
the time when this will was written, more accurately 
and more forcibly than we can do. 


There are other reasons why, even if at common 
law these words might create an estate tail, they do 
not in Hawaii, and in this particular will. 

7. The immediate devise being an estate by the 
entirety, is not susceptible even at common law, to 
remainders in severalty in the first takers; such re- 
mainders must be in others and not in the first tak- 
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devise. 

In Hawaii a devise does not create a joint tenancy 
unless the word “joint” is expressly used. Joint ten- 
ancies were early repudiated on the ground that the 
common law was not in force; that they were op- 
posed to the policy of the law; that there were no 
feudal tenures existing in Hawaii, and that a devise 
to two was generally understood and treated as cre- 
ating estates in common (Awa v. Horner, 5 Haw. 
543). On the other hand, estates by the entirety 
were commonly recognized in Hawaii. 

Under a devise to: 


“a husband and wife, they took neither as tenants in 
common nor as joint tenants, but by the entirety. 
Paahana v. Bila, 3 Haw. 725; Wailehua v. Lio, 5 
Haw. 519; Kuanalewa v. Kipi, 7 Haw. 575.” 
Robinson v. Aheong, 13 Haw. 196, 197. 


and remainders were well recognized: Maughan’s 
Will, 3 Haw. 233, decided in 1870; Zupplein v. Austin, 
6 Haw. 8, decided in 1867. 

8. This being an estate by the entirety, the succes- 
sion would be to the heirs of the survivor. The suc- 
cession by this devise is limited to heirs of the body 
of the survivor, enlarged to include the heirs of the 
body of the deceased spouse by another, restricted 
by shutting out the heirs of the survivor not heirs of 
the body, in case the predeceasing spouse left heirs of 
the body then living, and again restricted by a provi- 
sion that upon default of heirs of the body of either, 
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the trustees should take. This is the plain effect of 
the words of explanation “of either.” 


9, It is more probable that the testatrix intended 
a plain and simple estate by the entirety for life to 
the first takers and then if either left heirs of the 
body, they should take, and if neither of them had 
heirs of the body living at the expiration of the es- 
tate by the entirety, the trustees should take, estates 
well recognized in Hawaii, than that she intended at 
the death of the survivor that the two dead devisees 
for life should take an estate unknown to her, un- 
known in Hawaii, and invalid there, with cross re- 
mainders which were also invalid, which would also 
give estates in dower and curtesy to third persons 
not the object of her care, in order that this might 
be converted into a fee simple estate, which she did 
not intend, and the devise over to the trustees from a 
contingent remainder to an executory devise, which 
fee simple estate also would have dower and cur- 
tesy in any surviving spouse of the survivor, none of 
which was contemplated by the testatrix. 


(10) The only reasons given by the court are two: 
One, that the testatrix knew how to give an estate 
for life with a remainder over, which we have met by 
showing that these were cases of remainders directly 
to the trustees. Here the interest of the heirs of the 
body is interposed between, and the fact proves noth- 
ing. The other is that there was a vague impres- 
sion formerly that an estate tail might exist. How 
weak this is is illustrated by the history of this title. 
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The interest of the life tenants, which in fact endured 
until June 8, 1914, was foreclosed January 26, 1893, 
for $4700. On October 23, 1894, the purchaser, 
Charles R. Bishop, conveyed “his right, title and in- 
terest” to Mark P. Robinson for $6000 (Tr., pp. 76, 
77). Robinson, who the day before had obtained 
from Kahakuakoi and Kealohapauole, George and 
Lydia for $5 a release of “all their right, title, 
interest and estate vested, contingent or in expect- 
ancy in * * * the same premises devised to the 
parties of the first part by the will of Bernice Pauahi 
Bishop,” with a further release of every right ‘“vest- 
ed, contingent or in expectancy” (Tr., pp. 96, 97), 
and that Robinson, thinking that the plaintiff was 
illegitimate and having this deed from the reversion- 
ers, conveyed with warranty for stock of the par 
value of $150,000 in the defendant on February 12, 
1897, stock of which it is common knowledge that 
several times that value was realized. Compare the 
amounts and the unwillingness of the cautious 
Charles R. Bishop, whose wife had devised the land, 
to make anything more than a release, and the will- 
ingness of Mark P. Robinson to give a warranty deed 
after he had obtained a release from George and 
Lydia, the only “heirs of the body of either,” as he 
supposed, to whom it had been devised. 


(b) The surrounding circumstances, the clear (les- 
ignation of the objects of the testatrix’s bounty, and 
the language of the devise, compel the conclusion that 
the testatrix intended to provide for faithful depen- 
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“dents during their lifetime; that the estate should 
then go to the issue of either, who were also at the 
time of the making of the will, dependent on and the 
object of the testatri«’s care, but in case, at the death 
of the survivor there was no living issue of either, 
then to her trustees. 


The trial court declared that among the circum- 
stances which the court should take into considera- 
tion were: “the relations between her and the devi- 
sees, between her and the children of the first takers, 
the dependence of the family upon her bounty at the 
time the will was made for their home and their sub- 
sistence” (Tr., p. 31), and found that “IkKahakuakol 
was a relative of Pauahi. The degree of relation- 
ship is not material, but is classed under the same 
generic Hawaiian term, which is best translated 
‘cousin.’ That Kahakuakoi was always treated by 
Pauahi as a relative, living under Pauahi as one of 
her numerous retainers at the place known as Aiku- 
pika, with other retainers, relatives and servants of 
Pauahi” (Tr., p. 19). “Niulii was a kinswoman of 
Pauahi, a retainer about her house, and under the 
direct care and guidance of Pauahi. Niulii was a 
well kuown young woman. As one witness puts it, 
‘She was a girl who could not be hid.’ She was of 
the blood of the aliis,” “one of her own blood and of 
the blood of the aliis.” “The testimony in the case 
shows that the plaintiff’s grandmother was a cousin 
of the testatrix, and that the testatrix showed a per- 
sonal interest in the plaintiff’s mother and a practi- 
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eal interest in the welfare of the plaintiff herself.” 
(Tr., p. 53.) 

The objects of the testatrix’s bounty are made 
clear by the language of the devise, which is “unto 
them,” that is to say, “unto” Kahakuakoi and Ke- 
alohapauole “and to the survivor of them * * * 
so long as erther of them may live” “and to the heirs 
of the body of either” “wpon default of issue, the 
same to go to my trustees.” 

Three objects of the testatrix’s bounty are here 
specified: “IXahakaukoi and iXealohapauole and the 
survivor,” “the heirs of the body of either,” “the 
trustees.” In the devise to each she used the word 
“to” or “unto.” In the devise of the annuity she 
uses both, using also the expression “and to,” the 
same which she uses before the words “heirs of the 
body of either”; “to” is a word which she used fif- 
teen times to indicate a devise. On the other hand, 
when she made a devise in fee simple she did not use 
the words “and to” or “to” before the words “heirs 
and assigns.” | 


(c) The words “and to heirs of the body of either 
* *« * wnon default of issue the same to go to my 
trustees” are decisive in favor of alternate eontin- 
gent remainders. 


1. The words “issue” and “heirs of the body of 
either” clearly mean the same thing. They mean 
issue who would inherit under the statute of distri- 
bution. 


The words “heirs of the body” are like the word 
6 
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“issue” (Houghton v. Kendall, 7 Allen 72, 76). The 
term means “such of the issue or offspring as may 
lawfully inherit” (Waters v. Bishop, 122 Ind. 516, 24 
N. E. 161). See, also, Coates v. Burton, 191 Mass. 
18Qe77 Noe sia, 

2. The default of issue of either means a definite 
default of issue at the death of the survivor. 

In Hemen v. Kamakaia, Judge Frear said: 


“The words ‘without issue’ may mean a definite or 
an indefinite failure of issue. In a case like the 
present they would naturally be taken to mean a 
definite failure, for the popular idea certainly is 
that the words ‘without issue’ in the phrase ‘die with- 
out issue’ refer to the time of death.” 

Hemen v. Kamakaia, 10 Haw. 547, 554, 555. 


and in the Rooke case, speaking of the words “on 
failure of issue,” “without issue” and “without leav- 
ing issue,” all of which are said to have been held to 
import an indefinite failure at common law: 


“The presumption that these words import an in- 
definite failure of issue grew up under conditions that 
no longer exist and at a time when executory de- 
vises were not permitted at all. It is now generally 
conceded that the words ‘without leaving issue’ nat- 
urally mean ‘without leaving issue surviving’ and 
that to hold that they import an indefinite failure of 
issue would in most instances be in violation of the 
manifest intention of the testator. Accordingly, the 
rule supporting such construction has been abolished 
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by statute in England and in some of the United 
States. In other States it is either rejected by the 
courts or regarded as having so little force as to 
overcome by very slight expressions pointing in the 
other direction.” 

Rooke v. Queen’s Hospital, ubi supra, p. 399. 


Kent says of the statutes declaring for a definite 
failure that it is impossible not to feel relief and look 
with complacency at this final settlement by a leg- 
islative enactment. 

4 Kent’s Com. 281. 


The defendant in the court below undertook to 
differentiate between the words used in the foregoing 
cases and such words as “upon default of issue” and 
“on failure of issue,” but the Rooke case recognizes 
that there is no distinction between these expres- 
sions (p. 399), and it has been well said that under 
the common law 


“die without issue,’ or ‘in default of issue,’ or ‘for 
want of issue,’ or ‘on failure of issue,’ or ‘die without 
leaving issue,’ import the same thing, to wit, an in- 
definite failure of issue.” 
Kay v. Seates, 37 Pa. St. 31, 78 Am. Dec. 399, 
406. 


At common law there was no distinction, and if one 
of these expressions now imports a definite failure 
of issue the others would. 

8. Since the estate which the trustees would have 
taken is to be determined on a contingency at the 
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death of the survivor, the “heirs of the body of 
either” who are to take are persons who would then 
take as the heirs of the body of either, and these 
must then take as contingent remaindermen and not 
otherwise, for if the expression does not refer to the 
whole body of heirs, and include all the persons of 
all generations, but to those persons who would be 
heirs of their bodies at the decease of the survivor, 
the latter take by purchase and not by descent. 
De Vaughn v. Hutehinson, ubi supra. 


(d) Hven if the devise to the first takers be con- 
sidered wmdefinite, the limitation over upon death to 
the trustees supports the construction that a life 
estate was intended to the first takers. 


Nothing is better settled in Hawaii than that 


“An indefinite devise followed by a limitation over 
upon the death of the devisee would ordinarily be 
held to create a life estate in the first taker. Paa- 
luhi v. Keliihaleole, 11 Haw. 101; Mouritz v. Lewis, 
12 Haw. 19; Robinson v. Aheong, 13 Haw. 196, 200.” | 


Paiko v. Boeynaems, 22 Haw. 2338, 240. 


If this devise had been an indefinite devise to Ka. 
and Ke., upon death to the trustees, the devise to 
Ika. and Ke. would be construed as a life estate. 
Where, as here, the immediate devise to them is not 
indefinite but must be an estate by the entirety for 
life, then to the trustees, unless either of them have 
issue, the more reasonable construction is that alter- 
nate contingent remainders are created in the heirs 
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of the body of either and the trustees, than that a 
vested estate of a different character, namely, a ten- 
ancy in common of an invalid charactér, namely, in 
tail, should be implied in the first takers who could 
never enjoy it. 


(e) The recent case of Brede v. First National 
Bank, 23 Haw. 557, construing the Rooke case, seems 
decisive that the words “heirs of the body of either” 
are words of purchase and not of limitation. 

The will in the Brede case devised all property to 
his wife for life and 


“After the death of my said wife my property 
shall descend as follows: 

“Unto my son, William K. Bailey, all those certain 
premises * * * 

“Tf any of the devisees hereinabove in this will 
named shall die before my wife dies I then direct 
that the share that would otherwise have fallen to 
such person shall descend to the then heirs at law of 
such person.” 


William IK. Bailey mortgaged the property to the 
defendant and died before the testator, leaving two 
daughters and a son surviving him. One of the 
daughters was the plaintiff. It was held, following 
the Rooke case, that whether William IK. Bailey took 
a vested remainder, or an alternate contingent re- 
mainder with his heirs, was not necessary to deter- 
mine; that the heirs took either by executory devise 
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after the vested remainder or by an alternate contin- 
gent remainder. 
Brede v. First National Bank, 23 Haw. 537. 


The word ‘‘descend” was used, which would indi- 
cate that the words “heirs at law” were words of lim- 
itation and not of purchase; the case at bar is much 
stronger in favor of an alternate contingent re- 
mainder. 

ay: 

THE NAHAOLELUA AND BOEYNAEMS DE- 
CISIONS, REAFFIRMED IN THIS CASE, HOLD 
THAT A DEED TO A. AND THE HEIRS OF HER 
BODY CAN BE CONSTRUED AS EITHER A FEE 
SIMPLE OR A LIFE ESTATE AND CONTIN- 
GENT REMAINDER, AND THAT IF IT AP- 
PEARS THAT A FEE SIMPLE WAS NOT IN- 
TENDED, THE WORDS WILL BE HELD TO 
CREATE A LIFE ESTATE AND REMAINDER. 
IN THIS CASE BOTH COURTS HELD THAT A 
FEE SIMPLE WAS NOT INTENDED, AND 
THEREFORE THE DEVISE MUST BE HELD TO 
BE FOR LIFE WITH A CONTINGENT RE- 


MAINDER. 


(a) The Nahaolelua and Boeynaems decisions 
must be construed to hold that since the words in 
question can be construed either as a fee simple or a 
life estate and contingent remainder, if it appears 
that a fee simple was not intended, the words will be 
construed to create a life estate and remainder. 


In the Nahaolelua case there was a trust deed. 
The trustees conveyed to Elizabeth, the beneficiary 
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under that deed, with habendum to her, “party of 
the second, and the heirs of her body forever,” in 
trust for her children born and to be born. 

The court decided: 

First, that the decision “depends solely upon the 
force and legal effect” of the second trust deed, since 
Elizabeth’s right under the first trust deed was abso- 
jute. 

Second, that the words “heirs of her body” would 
at common law technically create an estate tail. 

Third, that under the Rooke case an estate tail 
cannot exist or be created in the Territory, so that 
the deed must be construed as granting a fee simple 
or a life estate and remainder, “according to which 
appears to most nearly carry out the intention of 
the testator”; that for this purpose all parts of the 
deed are to be considered, and that construing the 
deed as a life estate and remainder in fee simple to 
the heirs of her body 


“gives effect as nearly as possible to those formal 
parts of the deed, usually regarded as being suf- 
ficient, under the law, to pass title. And, in this 
connection, we deem it pertinent to observe that the 
following provision, contained in the deed before us, 
reading: ‘In special trust for the use and benefit of 
her said son Edward Nahonoomaui Kia, and such 
other child or children as may hereafter be born to 
her, and his or their heirs and assigns, forever as he 
or they shall arrive at the age of legal majority,’ 
being repugnant and contradictory to the formal 
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parts of the deed, must be disregarded. Simerson v. 
Simerson, ante p. 957.” 
Nahaolelua v. Heen, ubi supra, p. 377. 


The Boeynaems case, in which Chief Justice Rob- 
ertson concurred, declined to reconsider the matter, 
the court saying: 


“We are satisfied that the conclusion reached in 
the former case on each question presented, was cor- 
Geei 

Boecynaems v. Ah Leong, wbi supra, p. 700. 


-But one conclusion can be drawn from this: That 
the court held that as it appeared from the deed that 
a fee simple was not intended, the words would be 
construed as a life estate and remainder by reading 
in after the words “party of the second part” “for 
her life” and before the words “heirs of her body” 
“after her decease to,” so that the clause would read 
“party of the second for her life, and after her de- 
cease to the heirs of her body forever.” Obviously, 
this was not what Elizabeth intended. If the void 
trust clause is considered, as that clause shows that 
the formal parts of the deed merely intended a dry 
trust to Elizabeth for the use and benefit of her chil- 
dren, or at most a beneficial estate until they ar- 
rived at the age of legal majority, this clause does 
not (as said by the court in this case, which reverses 
the order of reasoning in the Nahaolelua decision, 
which says nothing of the kind) assist the court 
‘how best to approximate the intention of the party” 


83 


further than to indicate that a fee simple was not 
intended. It indicates a far different interest than 
that “approximated” by the court. 

The real difficulty in the Nahaolelua case arises 
out of the quotation from the Rooke case that in 
some states where fee tails do not exist such a devise 
“is considered one or the other according to which 
appears to most nearly carry out the intention of 
the testator,” which is a hasty and inaccurate state- 
ment, for there are no such cases, and the decision 
at bar, which cites all the cases, shows this; for 
Archer v. Ellison, 28 8S. C. 238, 5 S. E. 713, and Pier- 
son v. Lane, 60 Ia. 60, were decided on the ground 
that a fee simple conditional was created and the 
condition had been fulfilled, an estate which the 
opinion shows cannot exist here. 

In Jewell v. Warner, ubi supra, also cited in the 
Rooke case, the will was made in 1792, and the court 
held that as the statute of 1771 had been amended in 
1789 so as to allow a free conveyance of estates tail, 
it had the effect of abolishing estates tail and mak- 
ing them fee simples. This case was decided in 1837, 
and in the same year the legislature enacted into law 
the very proposition. 

Merrill v. American Baptist Missionary Union, 73 
N. H. 414, 62 Atl. 647, merely held that the dropping 
out of this statute by the revision of 1867 did not 
revive a fee tail, but the devise in that case was held 
not to necessarily create at common law a fee tail. 

We must confess to a little surprise that Calder v. 
Davidson, 59 S. W. 300, is cited at all. The case is 
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not reported officially, and the reasons, as we pointed 
out in the court below, are plenty. In that case the 
deed, as set forth in the opinion, is to “Mary Walker 
Calder and the heirs of her body by the said R. J. 
Calder.” 

The case cites to support its decision Simonton v. 
White, 93 Tex. 50, 53 S. W. 339, where “bodily heirs” 
were construed to be words of purchase and not of 
limitation, in spite of the rule in Shelley’s Case which 
is in force in Texas, relying upon Doe v. Laming, ubi 
supra, and Hancock v. Butler, ubi supra, that an 
estate should be construed to pass the greatest estate 
to the first-named grantee which the instrument is 
capable of passing by fair construction; but in that 
case a devise “unto the heirs of their body,” to be 
equally divided after the decease of a father and 
mother, was held to be a contingent remainder to the 
heirs of the body after the death of the survivor. 
Citing Indiana and Kentucky cases under statutes 
converting a fee tail into a fee simple, the court con- 
tinues: , 


“Tf it cannot be held that the provision of our con- 
stitution forbidding the entailing of estates would 
have the same effect as has been given to the statute 
in Indiana, and enlarge the estate to a fee simple, 
we are of opinion that the case comes within the op- 
eration of the rule in Shelley’s Case. The rule is in 
force in this state as a rule of law, and has been un- 
hesitatingly enforced whenever the situation invoked 
its application. This rule, at the common law, did 
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not apply to instruments creating estates tail either 
general or special. Since by the language used the 
heirs of the body of Mary Walker Calder by R. J. 
Calder would have taken thereunder as heirs in in- 
definite succession, and since estates tail are forbid- 
den, we think the rule in Shelley’s Case applies, and 
Mrs. Calder took the fee-simple estate.” 


We are astonished that the Hawaiian court should 
have cited a case basing its decision on the applica- 
tion of the rule in Shelley’s Case to such a deed! 
Rowland v. Warren, 10 Ore. 129, also holds that fee 
tails do not exist in Oregon, but would create fee 
simple conditionals, the condition being complied 
with in the instant case. 

We strenuously urge that under the general rules 
of construction referred to in the Nahaolelua case it 
is not possible that the court intended to lay down 
as a rule that in construing a will the court could 
guess at the intention of the testator and “approxi- 
mate” whichever estate, fee simple, or for life with a 
contingent remainder, the court thought most fitting. 
As is said in the case at bar, courts cannot “conjec- 
ture.” There must be some definite rule by which 
the Nahaolelua case is decided. There is nothing to 
indicate that the deed in that case was intended to 
create an estate tail. There is not a shadow to show 
that it was intended to create a contingent remain- 
der in the heirs of the body, excepting the use of that 
expression. Whatever there was, showed a definite 
estate, namely, a beneficial interest in them, but this 
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clause the court say must be disregarded. It did 
appear that the deed was not intended to create a 
fee simple. Therefore the court must have held that 
it created an estate for life and a contingent re- 
mainder for this reason alone. 


4 


(b) In the case at bar, where it is found by both 
the courts that the testatria did not intend to create 
a fee simple, and where there are explanatory words 
showing that she did intend to create a life estate 
and a remainder, the ruling in these eases, reaf- 
firmed by the court below, necessitates holding this 
devise to constitute a life estate in the first takers 
and contingent remainder in the heirs of the body 
of either. 


There was no “attempt to create an estate in fee 
tail” in the Nahaolelua deed. That was far from the 
intention of the parties, and the court in that case 
did not so hold. There is no more evidence of an 
‘attempt to create an estate in fee tail” in this case, 
where necessarily the words used would not create 
an estate by the entirety in fee tail, but an estate by 
the entirety for life and a remainder, and the ques- 
tion is what that remainder would be. The resem- 
blance consists in an attempt to give an interest in 
the property to the heirs of the body. What Elizabeth 
“might have done had she been advised that she could 
not create” the estate in trust for the children ?s “left 
to conjecture.” In this case we submit there is no 
conjecture. She intended that the descendants of 
either of them should take the estate before the trus- 
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tees. This does “show a preference for a life estate 
and remainder.” 


If this be not so, yet as the court has found that 
the testatrix did not intend to create a fee simple, 
the estate should be held to be an estate for life with 
contingent remainder, under these decisions. 


Again, the will in this case does not contain a 
“mere limitation to the heirs of the body’; it is “and 
to the heirs of the body of either,” the decision shows 
that the words “of either” had a material effect upon 
the devise, and if the cases relied on are applicable, 
then the words “of either” change the immediate 
estate into an estate for life, create separate remain- 
ders in the first takers, cross remainders in the heirs 
of the body of either spouse, and curtesy and dower 
in third persons, as the result of this “futile attempt 
to create an estate in fee tail by the testatrix.” This 
is as far as possible from a “mere limitation to the 
heirs of the body,” and we believe equally as far 
from showing that the testatrix was indulging in a 
“futile attempt to create an estate in fee tail.” 

As it is admitted that the testatrix did not intend 
to give a fee simple, and did intend to give something 
else, if she was guilty of a “futile attempt to create 
a fee tail,” why, then, she must have known that 
there was no method of docking an entail by a fine 
or common recovery or by a conveyance, and that con- 
ditional fees did not exist, and she must have thought 
that her “futile attempt to create a fee tail” would 
at least give an estate which would go at the death 


88 


of the first takers to Niulii and Lydia and George 
and any other children of either. 

At first sight, the statement of the court that the 
provisions giving a power to the beneficiaries “to 
whom I have given a life interest in any lands, to 
make good and valid leases of such lands for the term 
of ten years * * * the rent, however, after such 
decease to be paid to my executors or trustees,” 
would seem to militate against plaintiff’s theory, but 
it equally militates against the theory of the court, 
for, as we have shown, a life estate was given to Ka. 
and Ixe. After their decease, leaving heirs of the 
body of either, the rents would clearly not be payable 
to the trustees under the court’s theory of the estate. 
Whether that clause would authorize leases good 
against the trustees in case the trustees took at the 
death of the survivor upon default of issue is ques- 
tionable; if it does the claim tends to support the 
plaintiff’s theory of a life estate and remainder. 


CONCLUSION. 


We think we have established these propositions: 

(1) The immediate devise is an estate by the en- 
tirety to Ka. and Ke. for life and the life of the sur- 
vivor. 

(2) The decision of the court must be construed as 
so finding. 

(3) The inheritance of an estate by the entirety, if 
in fee, is in the heirs of the surviving spouse; if in 
fee tail, in the heirs of the body of the surviving 
spouse. 


89 


(4) The words whether of inheritance or pur- 
chase, “heirs of the body of either mean the heirs of 
either or both, which would include issue of either 
spouse by another (so found by both courts). 

(5) In this devise “issue” and “heirs of the body 
of either” mean the same thing. 

(6) The devise over takes effect at the death of 
the survivor only in case each of the spouses left no 
heirs of the body. 

(7) The testatrix did not intend a fee simple in 
the first takers (so found by both courts). 

(8) It is less reasonable to imply a devise and an 
intention of the testatrix to devise the reversion to 
the deceased father and mother by an illegal estate, 
with illegal cross remainders, and dower and curtesy 
to persons not the object of testatrix’s care, which 
estates she must have known the law would convert 
into estates she did not intend, rather than construe 
the words “and to” as devising the reversion to the 
children also dependent and of her own blood. 

(9) It is a possible and reasonable construction 
that the reversion after the life estate passed to the 
descendants of either, viz: “the heirs of the body of 
either,” failing which, to the trustees. 

(10) Between two possible and reasonable con- 
structions, one creating a legal and the other an il- 
legal estate, the testatrix will be presumed to have 
intended the legal estate and not the illegal one, and 
certainly not one unknown to Hawaii, repugnant to 
her policy, never imported into the Islands, and 
which she presumptively knew nothing of. 
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(11) Under the common law, in England and still 
more in America, the heirs of the body of either 
would take as purchasers and not by descent, the 
succession not being to the heirs of the body of the 
survivor, and a reversion in the first takers will only 
be implied when words of severance like “respective” 
are used. 

(12) The devise to the trustees upon default of 
issue leads to the same conclusion, since these words 
must be construed as meaning a definite failure of 
issue, and therefore “the heirs of the body of either” 
do not mean the whole body of heirs, but those per- 
sons who were heirs of the body of either at the ter- 
mination of the immediate estate, who would then 
take as purchasers. 

(13) This conclusion is fortified by other expres- 
sions in the will. 

(14) The Nahaolelua decision, reaffirmed, can 
only be sustained on the theory that an estate tail 
at common law would in Hawaii become a life es- 
tate and contingent remainder, or else upon the 
ground that wherever it appears that the testatrix 
had the heirs of the body in mind in making the gift 
so far as not to intend a fee simple in the first takers, 
these words should be construed as creating a life 
estate and contingent remainder. 

We respectfully submit that this court should not 
sustain the decision of the court below, which holds 
that the testatrix should be presumed to have in- 
tended an illegal estate rather than a legal estate, 
and that the law would convert this illegal estate 
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into a legal estate which the testatrix did not in- 
tend, rather than a legal estate which would provide 
for the persons and in the order evidenced by the 
will. | 

We respectfully ask for a reversal and that judg- 
ment be directed to be entered for plaintiff on the 
facts found. 


Respectfully submitted, 


Davin L. WITHINGTON, 
Attorney for Plaintiff in Error. 
CASTLE & WITHINGTON, 


W. C. ACHI, 
Of Counsel. 


